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EXAMINATI
AND FAIROI-I:EOF TIME LIMIT FOR ELECTION PETITIONS
ARING UNDER THE 1999 CONSTITUTION

KUDIRAT MAGAJI W. OWOLABI*

Change just for the sak A'B s
to sitdation i sureteet eAtg’ change is not nece_?sarily good. But change to gdapt
S el al. Adapt or lose. Ostensibly, due 1o the need to rein in the
oF the. ion sI;itut a of interminable electoral litigations, Section 285 (6) & (7)
sESdce o d’O_” _Of the Federgl Republic of Nigeria was amended to
e elimitation to election petitions and appeals. Amendment of the
1999 constitution has pegged the filling of petitions to 21 days after election
result are declared. The petition shall be heard within 180 days and determined
at the lower tribunal, while any appeal arising there shall be disposed of within
60 days. It is improper to hold that the 180 days provided in the constitution is
not limited to trials but also de novo trials that may be ordered by an appeal
court, considering the slow process of civil litigation in tribunals and courts in
Nigeria and numbers of petitions and appeals. While the apparent intention
behind this Constitutional amendment was to further the goal of achieving fair
trials of electoral disputes expeditiously within delimited periods, these good
intentions have taken us on unsavory journeys of unhelpful judicial
construction, the end result of which finds justice lying prostrate and crushed in
the dust. This article illustrates with decided cases the inconsistency of the two
subsections with Section 36 of the 1999 Constitution and the principle of fair
hearing. The issue as to whether a specific time span should be stipulated
within which election petitions must be concluded has always generated heated
and unending debates. The article will examine the application of the right to
fair hearing within a reasonable time in Nigeria with respect to election
petition cases 10 determine the extent of its applicability in view of the recent
amendments of the constitution and the Electoral Act. This article attempls a
critical analysis of a recent Supreme Court of Nigeria's decision that may have
profound implications on the behavior of litigants in cases involving electoral
disputes and judges who hear these cases. T?zg paper recommends that Section
285 (6) & (7) be amended to take care of retrial of petitions by providing for a
separale time limit. Also 'tha‘t the Sugrgme Court when fa-ced Wffh ‘ I?’:e
interpretation of such constitutional provisions, should adopt a liberal judicial
attitude that allows the aggrieved person to be hfzard rather than a strict
interpretation that slams the dqor .of the court against them. The r:aght to be
heard is a cardinal principle of justice that ought not to be temper with.

j [ Humanities, Management and Social Sciences
; M, BL(Abuja) Department of Law, Co}lcg_e of 1 r , Ma ,
Léwz;: [Sl;\:lc; Uni(vcrsijty, Malete, Kwara State, Nigeria. Email: kudmagaji@yahoo.com/
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INTRODUCTION ' )
ided cases the inconsistency of the tyy,

titution on the principle of fair h caring
on the decisions, but the autq,

illustrate with dec

f the 1999 Cons :
r wrong in views .
formed debate on the 1ssue.

In this article, the author tried to
subsections of 285 and Section 360
The article does not claim to be right ©

will be fulfilled if succeed in stimulating in
seen in a plethora of cases at the

Saleh v Monguna‘ that adjudicators and judges
oth parties 10 be heard and should listen to the
K.S.ILE.C*the court heard that fair hearing

7 . X as
The courts in Nigeria have inconsistently held,

Supreme Court, and as represented in
while resolving a dispute should allow b

point of view or case of both sides. In ED.EY : ‘hich clearly touches the bas;
is in most cases synonymous with natural justice, an issue W asis

of our legal system. Once there has been a denial of fair. hearing, th38 ;;h'OIE proceedings
automatically become vitiated with a basic fundamental |rregularlf)/-‘ lfs e?o'?es very
trite in any election petition matter and the issue as 10 whether a specific tlm? limit should
be stipulated within which election petitions must be concluded or n'o.t. This '118§ always
generated heated and unending debates among Nigerian legal practitioners, jurists, and

politician alike.

FAIR HEARING UNDER THE 1999 CONSTITUTION OF THE FEDERAL

REUBLIC OF NIGERIA

Despite constitutional provisions relating to fair hearing since 1960, the Nigerian courts
followed closely the development in relation to natural justice in the area of administrative
law before and after independence.* Section 36 of the 1999 Constitution of Nigeria

provides for the right to fair hearing as follows:

In the determination of his civil rights and obligation, including any
question or determination by or against any government or authority, a
person shall be entitled to a fair hearing within a reasonable time by a
court or other tribunal established by law and constituted in such manner
as to secure its independence and impartiality.

1(2003) [1 NWLR [pt 801], 2211.

2 (2005) 15 NWLR [pt 948] 24

3 Ojengbede v. Esan (2001) 18 NWLR ([pt 746] 771

4 Mowoe M.M, Constitutional Law in Nigeria ( Malthouse Law

Right of Hearing in Nigeria (2 edn, Matt Madek & 5 EnugBO?l;? Lagos, 2008) 344; Okpaluba C, The
] u,
Page 74 0)32.



Examination of T; oo ;
of Tine Lm.lu'for Election Petitions and Fair Hearing ... Kudirat M. W. Owolabi
Though, the Constityt;
stitu e
notwithstanding sub ttlo’? cilloes not  define the phrase ‘fair hearing’;’ this omission
Stantially inco i justi
: ora d
its components & rporates the common law doctrine of natural justice an

Talking about fair hearin
& Ors™ quickly comes to
right of fair hearing of

& i_n election petition cases, the case of Paul Unongo v. Aper Aku
mind. The Supreme Court stood firm to uphold the constitutional
Republic of Nigeria 197;13 litigant under Section 33 of the Constitution of the Federlal
Paul Unongo’s case anq the supremacy of the constitution at large. The problem In
of Elettoral a;‘-"se _Whtle considering the provisions of Sections 129 (3) and 140(2)

al Act 1982° which provide that all election petitions in the High Court must be
completed lno later than 30 days after the election. The Act further provides that appeal
from the High Court shall be heard and determined at the Court of Appeal within 7 days of

Appeal stands abated in each case. The Supreme Court quashed the provisions of Section
129(3) and 140(2) of the Electoral Act of 1982 and held as follows:

I do not see how a reasonable person will have the impression that a party
has had a fair hearing where his petition which has been instituted within
the time stipulated by the Electoral Act cannot be concluded because the
time available to the court for the petition to be heard will not be
sufficiently for either or both parties to present their case or will not allow
the court at the close of the parties’ case sufficient time to deliver its
judgment. There can be no doubt that the provisions of section 129
subsection (3) and 140 subsection (2) of the Electoral Act neither allow a
petitioner or respondent reasonable time to have a fair hearing, nor give
the court the maximum period of 3 months to deliver its judgment after
hearing a petition as envisaged by sections 33 subsection (1) and 258
subsection (1) of the Constitution respectively. Accordingly , the
provisions of section 129 (3) and 140(2) of the Electoral Act, 1982 which
limit the time for disposing of election petition by the courts are in my
view ultra vires the National Assembly and therefore null and void.?

The judgment in the above case was given in favor of petition/appellant, but the judgment
could not be implemented as the court was unable to grant the consequential order sought.
This was because the limitation -of tie prescribed under the Electoral Act 1982. The

$ Odeleye D. O., ‘The Right of Fair Hearing under the 1999 Constitution of the Federal Republic of Nigeria
and under the Indian Constitution’ (2013) 5(1), Port Harcourt L.J, 309-326 ' .

¢ Omotosho A. O, Issues on Constitutional Law( Bold :l‘echnolo.gy & Sys.lenjs Nig Ltd, Abu_]a,,. 209[)
44;Ubanyionwu, ‘Election Petition Cases and the Right to Fair Trial within a Reasonable Time in
Nigeria’(2012), NAUIJILJ

7(1983) 2 SCNLR 232

8 Blectoral Act No. 2, 1982

5 paul Unongo v. Aper Aku &3 Ors (1989) NSCC 563,342-343
/’-—\
Page 75
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rt could not order a

ess because the cou

Petitioner/ appellant victory became meaningl hin which actions were to have been

retrial having regard to the passage of time W

instituted.
of the land. Consequently, the Electoral

for time limitation in the hearing and

Electoral Act of 2010 jettisoned the
10 However, the 1999

The above was the position of the highest court
Acts of 2002, 2006 did not contain provisions

determination of election petitions in Nigeria. The: 28 fitions
provisions imposing time limit for the disposal of election PeY 7 .ovides for time limit
Constitution by provision of Section 285 subsection (6) and (7) pr

; : i t appeal t
within which to conclude election petitions proceedings and 1ts S”bseiu{:nh pfea; © t‘h;
Court of Appeal. This new paradigm shift created another problem that has to do wit

delay in the determination of election disputes.

SECTION 285(6) AND (7) OF THE 1999 CONSTITUTION

Section 285(6) provides thus:

An election tribunal shall deliver its judgment in writing 180 days from

the date of the filling of the petition.

Section 285(7) provides further:

An Appeal from the decision of an election tribunal or Court of Appeal in
an election matter shall be heard and disposed of within 60 days from the
date of the delivery of judgment of the tribunal or Court of Appeal.

By virtue of this provision, an appeal from a decision of an Election Tribunal or the Court
of Appeal either in an interlocutory proceeding or final decision must be heard by the

appellate court and disposed of within sixty days

ISSUE OF LIMITATION OF TIME FOR HEARING ELECTION PETITION
CASES

Whereas, it may be argued that fixing time for the determination of Election Petitions may
have the effect of checking the excesses and abuses associated with unregulated hearing
and the possibility of dragging on cases beyond the duration of time for which the
questioned Election was conducted, the pertinent question however, is whether the
provisions of section 285(6) of the 1999 Constitution as amended is the p’anacea to today’s

dilemma.

It is pertinent to point out that the provisions of Sectjo
» n 285(6) of th e
amended are not new to our political experience, |¢ Was( f?lrst in(:r(l)iizegoﬁst:;utlc;:; ;1;
in the

10 gee Electoral Act, No. 6, 2010, Section 134
PageT—-\_




Examinatio 1 imi
n of Time Limi Jor Election Petitions and Fair Hearing ... Kudirat M. W. Owolabi =
Electoral Decree by the then
Electoral Laws up till 1987 12
shows clearly that,
astonishing manner t

Military Government.!! The same trend ran through our
e A critical evaluation of the cases decided under these laws
limitation of time for disposal of Election Petitions contributed in
0 the “Judicial Aberration” patent in the decisions.'?

S . ; _
a;ll;e; :10 the insertion of subsection (6) of Section 285 in the 1999 Constitution as
©d, a similar provision, which has now been deleted by virtue of the 2011

amlendment.s fo t.he_EleC’toral Act, was contained in Section 134 of the Electoral Act 2010,
which provided in its subsection (2) as follows:

An election tribunal shall deliver its judgment in writing within 180 days
from the date of filing the petition.

The above provision of the Electoral Act 2010 has been replicated in the Grundnorm that
is the Constitution, by virtue of Section 29 of the first Alteration Act, 2010, which
amendment is contained in Section 285(6) of the 1999 Constitution as amended. Again,
one is tempted to ask, what mischief do the lawmakers intend to address by the inclusion
of Section 285(6) in the Constitution having regard to the provisions of Section 143 of the
Electoral Act 2010 which provides that a person returned as elected shall remain in office
pending the final determination of his appeal?

Undoubtedly, Section 285(6) of the Constitution will return us to judicial technicalities of
yester years.'* In Nwobodo v. Onoh'>, Uwais JSC (as he then was) stated thus:

“Election petitions are by their nature peculiar from other proceedings and
are very important from the point of view of public policy. It is the duty of
the Court therefore to endeavor to hear them without allowing
technicalities to unduly fetter their discretion.”

Although it is the wish of all Nigerians that all election petition cases be disposed of as
quickly as practicable, but it is unarguable that setting the time limit within which election
petition should be concluded is undesirable, impracticable and offends fair hearing. This

informed the famous Supreme Court decision in Paul Unongo v. Aper Aku above.

ec.
:; S‘éee pé;‘tc\:ot:;t?zazigment) Decree 1988, Decree 15 of 1979 and Cap 105, Laws of the Federation of
ee Ele

" Nig(':ria 1990. & Ors (1983) 2 SC 209; Ojukwu v. Onwudiwe (1983) 11 SC 118; Paul Unongo v. Aper
Kadiya v. Lar 5 NSCC 563 ; A.G. Abia & Ors v. A.G. Federation [2002] 6 NWLR (pt. 763) 264.

Aku & 3 Ors (1983)
14 Egolum v. Obasanjo (1998) 5 SCNJ 92 AT 143

W
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lating to court practice and p'rocequre are becy
me matters ré " move completely the dlSCI’thOnary Powe,

of disallowing a citizen’s petitiq, e
stipulated for the purpose, it is Picce
wers vested in the jUdiCiary oy

In history, this is the first ti _ o
made part of the Constitution, in an aﬁen:jpn ers
of the court. Apart from the apParent ha tigme
being heard on account of expiration ?f t eh i o
legislative Judgment and an intrusion into the J

Section 6 of the 1999 Constitution.

’ iew is more of practj,
The only known provision, which in the author's humble v p € ang

- it provides as follows:
Procedure in nature in the 1999 Constitution where it pro

. oo | deliver its decision
; Constitution shal
“Every court established under this _ 5
in writing not later than ninety days after the conclUS;O:l;tfe: de termin:j
final addresses and furnish all parties to t.hc.: caus‘ehc.) o 365 o
with duly authenticated copies of the decision within se y
delivery thereof,”!6

The above subsection which first featured in the 1979 Constitution create:d a lot of
hardship in the administration of justice. It was for these reasons that sul?sectlon (5) wag
added to Section 294 of the 1999 Constitution to mitigate the hardship and Injustice

inherent in setting time limit within which a court has to conclude a case
Judgment.

or deliver its
As expected, the problems and unfairness created b
and (7) of Section 285 of the 1999 Constitution as
cases are quite astonishing. So many election petitio
on the merit but on the technicalities thrown up by S
as amended. The apparent unfairess is illustrated b
of many which suffered the same fate to wit:

y the newly inserted subsections (6)
applied to the 2011 Election Petition
N cases were summarily dismissed not
ection 285(6) of the 1999 Constitution
y the following selected few cases out

d in t atter.
respondent and the Court must beat the sixty (6]106) (l;;;tsle; eq:IIJ‘Pell?thS,
Judgment of the tribunal was delivered on 7th Oichor M ; ine. The
nad twenty-one (21) days within which 1o g1, - 20| 41 appellants
on 28" October, 2011 Which w

o i I ¢ their appeal which they did
< C ver astl dsg " the
days allowed for the filing of ¢, d day of the twenty-one (21)

©appeal. Thyy apart, appellants did not file

'® Section 294 of the 1999 Constitution s amengeg,

'7 [2013] 4 NWLR (pt. 1345) 595, 627-8, para 11
Page 78
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Lfm” (o] 1 it r Hea
f !eC“On e[f“ons aﬂ'd ai il g e $ ; M . 'l

their appellant’s brie
(10) days to the end
It is therefore very ¢
appeal having regard

f until the 25t day of November, 2011 which was ten
of the sixty days from the date of Judgment on appeal.
lear that appellants were very tardy in prosecuting the
to the time constraint involved.

In conclusi T
usion, I find no merit in this appeal which is accordingly dismissed by me.

Also, in U : _
n Ugba v. Suswam's, Ariwoola JSC, in his lead Judgment held as follows:

...Now to section 285
is ¢l

inte

(6) of the Constitution, the provision as stated above
S a.nd unambiguous. It does not require any special way of
‘r'pretatlon_ It requires the election tribunal to deliver its Judgment in
writing within 180 days from the date of the filing of the petition... I must
say clearly, that there is no violation and no conflict between section 36
and éection 285(6) of the Constitution (as amended). There cannot be strict
application or interpretation of section 285(6) to now breach or violate or
trample on the Constitutional right of an individual to fair hearing.”

Again, in Okadigbo v. Emeka'®, Peter Odili JSC, in giving judicial backing to Section
285(6) of the 1999 Constitution (as amended), held thus:

.. The matter of the alternative reliefs now being sought that is for this
court to remit the matter to the lower appropriate trial court. That in clear

confrontation to Section 285(6) of the Constitution 1999 as amended as
states as follows:

‘An Election Tribunal shall deliver its Judgment in writing within 180 days
from the date of the filing of the petition.

From that, it needs no special computation that the 180 days had been
exhausted a long time ago. The Constitution has clearly made the
stipulation and it is not for anyone or even this court to alter or ignore but
must follow. The words of the statute are plain, clear and not in any way
ambiguous and has not left any room for manoeuvre and so the ordinary
interpretation is what it is, and translated to mean that the effluxion of time
has made the alternative relief asked for impossible...

Finally, in ANNP v. Goni®®, Onnoghen JSC again held as follows:

: 8, para 11-G
1% (2013) 4 NWLR (pt. 1345) 427 , 438,
I? FZO]Z] 11 NWLR (pt. 1311) 237,269, para C-E

20 2012) 7NWLR (pt. 1298) 147, 180, para C-F
2 (2012 T N R e ______L._._————L-————
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the section of the 1999 Constitution (as amended) -releva.nt ;‘Jgsthe
determination of the substantive issue before this court is section 285(6)
which provides as follows: . s s

‘An Elzction Tribunal shall deliver its Judgment in writing within 180 days
from the date of the filing of the petition.’

The above provision is very clear and unambiguo
construction or interpretation. The law is settled‘
the duty of the court is simply to apply the provl
give the words their plain and ordinary meaning. .
The above being the law, it follows that an electl
petition matter must deliver its decision/judgme
within 180 days from the date the petition was filed.

us and therefore needs no
that in a situation as this,
sion as it exists; that is to

on tribunal, in an election
nt/ruling /order in writing

Unarguably, none of the above four cases was decided on the merits, .but on the
technicality of effluxion of time as stipulated by the hurriedly inserted subscctions (6) and
(7) to Section 285 of the 1999 Constitution by the National Assembly.

Now in Ugba V. Suswam above, the Honourable Justice Ariwoola JSC held that there was
no conflict between Sections 36 and 285(6) of the 1999 Constitution as amended. With the
greatest respect to the learned Justice, the author disagrees. The Lawmakers did not amend
or alter Section 36 of the 1999 Constitution when they amended Section 285 to include
subsections (6) and (7). Section 36 it must be remembered is an entrenched provision of

the Constitution dealing with fundamental rights of Nigerians. Section 36(1) provides
thus:

“In the determination of his civil rights and obligations, including any
question or determination by or against any government or authority, a
person shall be entitled to a fair hearing within a reasonable time by a
court or other tribunal established by law and constituted in such manner
as to secure its independence and impartiality.”

Subsection (6) of Section 285 of the Constitution is a clear violation of Section 36(1)
above in so far as it has unreasonably curtailed the reasonable time within which a party is

allowed to have his case determined by Court or tribunal. Justice is thus sacrificed iy
altar of time.

Nowadays, the progressive position taken by our Courts in the dispensation of cases is that

at all times the attainment of justice must be the priority of all Courts as opposed to

technicalities, and all judicial discretions must be exercised unfettered and guided by the

m



consideration of doing
JSC, delivering the |

jl{stice to all the parties to a dispute. In Long-John v. Black?', 1guh
ead judgment of the Supreme Court instructively enunciated thus:

Besides,

_‘t has also to be borne in mind that our courts would appear to
have delj

&k aracte'p?:;:l:z:hiﬁ_ed away fT.Om the. narrow technical approach which

€ of their earlier decisions and now instead pursue the

c':om.'se of substantial Justice... It therefore seems to me that the interest of

Justice demands that parties, in appropriate cases, should be afforded a

i reasonable opportunity for their rights to be investigated and determined

ol thff merits so long as the equities of the matter are not defeated and no
Injustice to the other party is thereby occasioned.

Bearu?g In mind that the attainment of justice is now the priority of our Courts, the
exercise of judicial discretion which depends on facts and circumstances of each case is
ta.ken away by Section 285(6) and (7) in so far as the Courts can no longer exercise
discretion in favour of a party who for good reasons could not facilitate the hearing of his
petition before the expiration of the time stipulated by the subsections.??

In Adediran v. Interland?® Hon. Justice Karibi-whyte , while reviewing the judicial
powers vested in the Courts under Section 6(6)(b) of the Constitution held thus:

...where the determination of the civil rights... of a person is in issue, any
law which imposes conditions is inconsistent with the free and unrestrained
exercise of that right,(and) is void to the extent of such inconsistency.

Also in Ogli Oko Memorial Farms Ltd v. N.A.C.B *, Onnoghen JSC while emphasizing
the need not to allow speedy trial to defeat justice captured the essence of fair hearing as
represented by section 36 of the Constitution thus:

T

The principle of fair hearing is fundamental to all court procedure and
proceedings. Like jurisdiction, the right to fair hearing is both fundamental
and a Constitutional right of every party to a dispute who is to be afforded
an opportunity to present his case to the adjudicating authority without let
or hindrance from the beginning to the end. It also envisages that the court
or tribunal hearing a case should be fair, impartial or without showing any

S

e

e i

2 5 SCNJ 68, 81-82 , page 87 ' .
22 %;1939:1)1 “The Myth of Judicial Activism in Nigeria: Making Sense of Supreme Court Judgments’.

prt'f/www.unilorin.edu.ng/pub] ications/imami/THE%20MY TH%200F%20JUDICIAL%20ACTIVISM

%20[N%20NIGER%20N0%202.PDF.88
22[1991] ALL NLR 98, 115-116

2412008] ALL FWLR(pt. 419) 400 , 404
22008 AL R e _________F_._-—————-——
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. , must therefore be
degree of bias against any of the parties. Every ParY

given equal opportunity of presenting his case-

He further held in the above case as follows:
stration of justice

lved in the admini ustict
justice denied, it

delayed is
in an attempt at speedy

times but it will surely

Even though it is the desire of all invo
to uphold the principle which states that justice
is equally unacceptable to encourage or do injustice
dispensation of justice. Justice may be slow someé
arrive at its destination.?®

It seems to me difficult to reconcile the general statement of the P““C‘Ple_c’f law °_f fair
hearing in the above cases with the four election petition cases earlier ‘mcfﬁloned
summarily dismissed on account of effluxion of time stipulated for their determination and

conclusion.

As Lord Hardwicke said:

There cannot be anything of greater consequence than to keep the streams
of justice clear and pure, that parties may proceed with safety both to

themselves and their characters.?

The provisions of Section 36 of the 1999 Constitution on fair hearing are sacrosanct and
must not be compromised for time. A litigant who is aggrieved and complains to court
must receive attention. His case must be heard. He must not be denied on account of time.

The result will be self-help and anarchy.

The efforts and energy of the lawmakers should be redirected towards sustenance of INEC
to conduct of free and credible elections to reduce the ever increasing number of election
petitions rather than making obnoxious laws to impede the smooth administration of
justice. Subsections 6 and 7 of Section 285 should be deleted from the 1999 Constitution.

Election petitions are highly sensitive and controversial so much that the process of
disposing seems as if the judiciary itself is on trial. The role and place of the judiciary in
election petitions centre on the question of whether they should give voice to the ‘choices
of the people without bowing and being slavish to the technicalities of the law and the
constitution.”” Of recent the Nigerian judiciary has come under severe attack for their
handling or mishandling of election petitions. A substantial number of Nigetians have
questioned the role of the judiciary as a true arbiter in electoral matters Theg:;?tn:ectiilon

25 ibid , para 418

26 The St. James® Evening Post Case (1742) 2 ATKINS 469, 472:

? Dabo K, “Time Limit 0 C_ielermine Election Petitions and /’\ppeél- AC .
(7) of the 1999 Constitution of the Federal Republic of Nj * A Call for Review of Section 285 6) &

geria.’ (2013), 16(1) Nj
Page 82 (1) Nig Law J., 183-198



Examinati ] imi '
ton of Time Limi Jor Election Petitions and Fair Hearing ... Kudirat M———' ol
of this paper therefore €Xamine the

petition in respect of role of Judges w
frustrating and fruitlesg exercise for b

problems and challenges associated with election
hich individually and collectively have made it such
oth petitioners and the democratic enterprise.

THE CASE AGAINST THE JUDICIARY IN ELECTION PETITION

The Supreme Court has no original
Jurisdiction in election matters is derive
in relation to the decision of the Court o

jurisdiction in election matters.?® It appellate
d from Section 233(2) (e) of the Constitution only
f Appeal as to whether or not;

I Any Person has been validly elected to the office of President or Vice
President

i The term of office of the President or Vice President has ceased
1. The Office of the President or Vice President has become vacant

Any decision of the Supreme Court from an appeal to it from the decision of the Court of
Appeal in this regard is final. On the other hand, Court of Appeal is under Section 239 of
the 1999 Constitution vested with the original jurisdiction to the exclusion of any other

Court of law in Nigeria with respect to the question as to whether:

1. Any Person has been validly elected to the office of President or Vice
President

il The term of office of the President or Vice President has ceased

iii. The Office of the President or Vice President has become vacant

The Court of Appeal also has appellate jurisdiction to entertain appeals from the decisions
of the National Assembly Election Tribunals and the Governorship and Legislative Houses
of Assembly election tribunals on whether:

1. any person has been validly elected as a member of the National Assembly
or of a House of Assembly

il any person has been validly elected to the office of Governor or Deputy
Governor

iil. the term of office of any person has ceased or the seat of any such person

has become vacant

From the foregoing above, the Supreme Court has no right entertaining any appeal or
application from the decision of the Court of Appeal and or an election petition except in
respect of the Presidential election and only .wher‘e Fhe ‘C(?urt of Appea? by Section 239(1)
(a), (b) and (c) has been conferred with original jurisdiction to determine any question as

28 Constitution of Federal Republic of Nigeria 1999, Section 232(1)
_—_-—_—_—___________———————____k_
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to the validity of the appointment of the President and the Vice President; and whether

their term of office has ceased.
ecision of @ trial Tribunal or Court is right

were right. Thus; if the decision/ judgment
Il not be liable to reversal merely because it
is need for the court to consider all

An appellate Court has to decide whether the d
and not whether the reasons for such decisions
of a Tribunal or a trial Court were correct, it Wi
was anchored on a wrong reason. In every case, there

relevant evidence before it.”
nauguration of candidates

ection petition, and i

comes up after disposal of petition. Amendment of the 1999 constitution has pegged the
filling of petitions to 21 days after election result are declared. The petition shall be heard
within 180 days and determined at the lower ibunal, while any appeal arising there shall
be disposed of within 60 days. The num he tribunal are also reduced

bers of the judges att
from five to three?C. It is a matter of common knowledge that the manner in which some
judges dealt with election matters causes loss 0

Until recently there was no time limit on €l

f faith in ourjudiciary.”

Iriekpe observed that many of the judgments delivered by the tribunals and Court of
Appeal were below the expectations, thereby denying a lot of petitioners and appellants
justice and in some cases, some judges handed vague judgments and denial parties justice
on technical grounds rather than on the merit of the case.’? Petitions were sometime
struck out on frivolous grounds, flimsiest of excuses and sometimes very ridiculous
reasons.?? For instance, in Unongo v. Aku, the petitioner, the gubernatorial candidate of the
NPP in the 1983 election in Benue State, challenged the re-election of Mr Ape Aku. The
election panel dismissed the petition on the grounds that the petition was filed on a wrong
form and that Mr. Aku being an incumbent governor of a State enjoyed immunity, hence
could not be sued. The petitioner appealed to the court of Appeal, which held among other
things, that the judgment of the lower court was wrong. It however refused to order a re-
trial on the grounds that it was time barred as 30days required for determination of

clection petitions has expired. 2
The consequence of this attitude of the court is that, an electoral disputes resolution

mechanisms that is slow and technically inclined does not deliver substantial justice and
adds to the pains of the people, slows down the entrenchment of democn;cy It also

29 Bashorun A, *The Supreme Court and the Challenges ! i
: ges of the 90s™ in Akinseye-George Y i
ey ffev " v b =LIeOree o ¥ " stice
. and .E‘rah!fﬂ y In Niget ja: Lossays in Honor of Justice Kayode Eso( OPClllll\\il Printi ge l:l ('f"d) Law, Jus '9‘
10 §ee Electoral Act, 2011 rinting Press, Ibadan) 11
I [rickpen D, 2011 Elections: Fears aver Judici
. —— Judicial Pronouncements.” This
12 Jene ‘ eetinne: Fears o o S." This Day, Dece n ~ )
n Irickpen D, 2011 l,l(.’Cll(?I:lh. Fears over Judicinl Pronouncements’ This l)u\? D ?-L?mm-‘ |6.7_nm.7_3
g1 }illgofhul;»:;u lH;:.i N;g.:;-g;; !;-anfmlx & the 2003 Elections (Lagos: | cgu‘l I)ut-l.,m LLCt:mhm 1'16; i
3lectoral Act No.2, e mee Centre, 201
ML;C;LCH“; sh:” - djf :i‘;zl'l;’fl“:“?(i’-) provides that a petition liled before ll:c l‘l'inle:LC \( 114) G'lw et of
iy i sposcd by the court not fater than 30 days from the date of gh Court ih respEs
ctition not disposed ol _Shull be time barred and such petitions shall be ;tlrl‘m ;‘[ S!Kl:h S e
L and voic

O O i pet L ONS Stall be nulland void e
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corrupt : i
Pts the electoral process and leads people towards alternative and unconstitutional

means of resolving electoral disputes. s

T'he cour.ts have not performed to expectations of Nigerians in the area of speedy
dispensation of justice. The snail speed in the disposal of petitions nibbled at and
Sub\f’erted the true intent of the mandate of the people. It also allows riggers and those with
dubu?us mandate to hold onto power. For instance, the law allow the returnee or elected
candidate to remain in office pending the expiration of 21 days within which an appeal
may be brought.* In essence, an incumbent will continue to occupy an office even where
a court has voided his or her victory while appeal petition subsists.?’

Judges handling election matters have also been accused or indicted of insensitive and
undisguised partisanship and giving rulings and judgements that at least to the non-legal
mind, border on the ridiculous and the absorb. In Dingyadi v. Wamakko**the Court of
Appeal found that an issue of multiple nominations touches on the qualification of a
candidate to contest an election under the Electoral Act. It is therefore shocking and a
mystery that Wamakko, who was found unfit to contest for the election as at the close of
nominations in 2007, could be eligible for a run-off of the same elections years later. The
ripples of that unique judgment reverberated for years and become the bone of contention
in arguably the most acrimonious and embarrassing scandal to have broken out within the
leadership of the Nigerian judiciary.

Hence, in Amaechi v. INEC?, the Supreme Court affirmed the primacy of political parties
in the conduct and contest of elections and stated that, it is the political parties that the
electorates do vote for at the election time. However, it went further to declared the
candidate (Amaechi) who did not campaign during the elections, whose name was not on
the ballot and who nobody voted for as the duly elected governor of River State.

Thus, so far the most shocking of the court judgments was the majority decisions in
Buhari v Ya'Adua. 1In the case the INEC conducted elections without proper voters
register as stipulated in the Electoral Act. The ballot papers used in the elections had no
serial numbers as stipulated by law. Results were announced even before the polls closed.
Many results were unsigned and undated. There were no provisions for secret balloting,
which is a universal and basic requirement of freedom of choice. And lastly, the electoral

35 Okoye F, ‘Do Elections counts?’ (Final Report of the 2003 General Elections in Nigeria Abuja: Transition
Monitoring Group 2009) 131

36 Gee Section 138(2) Electoral Act, No, 6, 2010 . .

37 Orbih FO, ‘Improving Adjudication Procedure in Election Petitions in Nigeria’(being a paper presented at
the Nigerian Bar Association Conference on Review of Performances of Election Petition Tribunals held
on 5" March, 2012, Benin, Edo State). 7-8

38 2008] 17 NWLR (pt. 116) 395

39 [2008) SNWLR (pt. 1080) e e
;’_h
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commission did not provide indeli .

by the law.*° the Supreme Court however disregarded aJ-l tf};e abo:ietl;acts. and declare d e
Ya’Adua was validly elected. Politics rather than law 1n uf'Br;C.e I.at J'Udgement, as th,
justices may have considered the social, political and financial implications of cance|j,

the election and ordering a new one. The court may have sacrificed justice op the

altar
ce independence.*! of

political stability like it has always been the case sin

RECOMMENDATION AND CONCLUSION

It does appear that all that any candidate that is declared winner ne'ed‘s to do, to get aw;
with the mandate, even where it was brazenly stolen, is to file a preliminary objectio,, and
follow it through the appellate process. For gubernatorial elections, appeals now 80 al] the
way to the Supreme Court, which make it easier to prevent trial for 180 days. Thyq by
simply holding up the actual trial of a petition, a rigged election will be legalized by 2
dismissal of the petition on Section 285(6). The judiciary appears to have taken the
unfortunate view that it is helpless even to order a fresh trial properly speaking, even
where it is obvious that an interlocutory challenge was merely a ploy to let time run
against a petitioner. Self help now appears to be the only option for an aggrieved party.

The factor that might be responsible for this inordinate delay is not unconnected with the
share mammoth number of petitions filed as a result of the unprecedented irregularities
that marred elections. Even if time limit were to be legally enforceable, it is doubtful if the
tribunals and the courts would have been able to meet up. In 2009, it was reported a
colossa number of 1,299 election appeals were pending in the various divisions of the
Court of Appeal in Nigeria*2. therefore, if unprecedented number of cases is filed like
before, the provisions of the laws commanding accelerated hearing and specifying time
limit within which judgments are to be delivered might not perform any miracle. Thus, the
intimidating number of cases, parties coupled with the complexity and volumes of
documents that are tendered at election petitions might make it impossible for the tribunals
and the courts to dispose them off as the people and the law might want.

The author therefore recommends that the INEC should always make sure that the
elections are properly conducted so that the propensity to go to courts would be reduced

when the losers are able to see that they lost fairly and not that they were unjustly rigged
out.

It is important to ensure that stiffer penalties are stipulated against the INEC staff and
security officers who are proven to have aided in achieving electoral irregularities; and the

4 Haruna M, “Supreme Court Verdict & Judicial Dead Eng’. The Nation Newspaper, December 17, 2008
60 )

41 ibid
42 The Punch Newspaper of December 8, 2009.
M
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enaltie . _ . |

Elect' S must be enforced. This is because it would be totally impossible for riggers of
ion :
ons and other Perpetrators of electoral crimes to succeed without the active

conniv . . ;
. ance of electoral angd security officers, because whatever design, it must be
ultimately reflected in the regy]t to be announced by the INEC.

Thc? Naftiona-l Assembly is urged to always consult
legislating on matters which are inherently within t
matters like the limitation of time within which to dis

is done, it will eliminate completely the embarrassi
limitations placed over their functions by the legisla
constitution should be amended to avoid technicalit

regularly with the judiciary before
he province of the judiciary, such
pose elections petitions. When this
ng situation out courts face due to
ture. Section 285 (6) and (7) of the

) Y ies at the level of election tribunals
which deprive litigants of their right of fair hearing. It is also suggested that Section 285

(6) of the Constitution be amended to take care of re-trial of petitions by providing for a
separated time limit
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