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MUSLIM ESTATES AND PROBATE PRACTICE IN
KWARA STATE: A REVIEW OF ADUA-HASSAN V.
PROBATE REGISTRAR’ S CASE

"ABDULLAHI SALIU ISHOLA* ISA OLAWALE SOLAHUDEEN®**

|

Abstract \
Previously, the Probate Registry of the Hil,fh Court of Kwara State of
Nigeria was involved in the issuance (g/'/ez’fcr.} of administration in respect
of the Estates of deceased Muslims. Besides, for such letters of
adminisiration 1o be issued. either on Muslim Estates or others, the
Applicant would be charged 10% of the worth-net of the property in
question. These two acts of the Registry were challenged in u recent case
leading to the declarations of both acts as illegal. The new legal regime in
the probate practice in the State ushered in by the judicial declarations
made on the issue forms the fulcrum of examination in this study. Thus, this
puper undertakes a reporiage review of the recent development in the
issuance of letters of administration and involvement of the Probate
Registry of the High Court of Kwara State of Nigeria in the Estates of
deceased Muslims. The paper found out that the charges of 10% received
hy the Probate Registry for issuance of Letters of Administration is illegal.
Also, the Probate Regisiry was not legally empowered to issue letters of
administration and involve in the Estates of deceased Muslims in Kwara
State. The paper concluded by recommending that it is high time that the
legal knowledge of the systems of successions law in Nigeria being taught
in various Nigerian universities and the Law School has to be reviewed.

Keywords: Deceased Muslim Estates, Letter of Administration, Probate
Registry

1. INTRODUCTION

The High Court of Justice of Kwara State of Nigeria' is empowered to
admit Wills into probate and grant Letters of Administration (with or
without Will attached).? It is also authorized to receive fees for the services.

! fhe High Court came into existence in 1935 as the High Court Law of the State has 3 November,
1935 s ity first commencement date. But, the court was Jirst created through constitutional legal
instrument in its present form in 1979 through the 1979 Constitution of the Federal Republic of
Nigeria. N ]

See Order 32, Kwara State High Court (Civil Procedure) Rules, 2005. .

i See Section 57 of the Administration of Estates Law, CAP.Al Laws of Kwara State 2006
(hereinafter, "Estates Law ™)




[ he Probate Registry of the Court saddled
been carrying out its legal responsibilitieg
mtro‘duced for more than five cl :
cL)‘nllﬂLlCd until a new legal regime on matters o]f ac(l:ts' (')f lll.egallty B
of deceased Muslims was Introduced in Kwara Sta;l mll}‘lsn‘a‘ilon o1 e
the S'tafce Hl-gh Court declareq charges of 10% foi ?sr;i 200 her
Admxmstratmn by the Probate Registry as illegal. The ::aoI:CEt: 01f Bl
Issuance of Letters of Administration ip respec't of est 1tr ast? o
Musllms as a whole as unconstitutional and illegal O Cencamd
This paper therefore presents a review of Hajia Tawakalt
l-lassan\&Anor V. Probate Registrar of thé'High Court of Justi
St‘atc of Nigeria & 5 Ors* wherein charges of 10% as fees in Prc;
of Letters of Administration is completely rooted in illegality and eventuall
declared as illegal by the court. Also included is the declaration that it i};

abso}u?ely illegal. fo_r the Registry to be issuing Letters of Administration or
admitting any Will in respect ot the estate

of deceased Muslims to Probate.
1.1 Facts of the Case under Review -

The facts of this case are that, the 1* Claimant’ approached the 5™ and
6" Defendants® to retrieve the Terminal Benefits of her late husband
standing in the deceased’s Pension Account with the 5 and 6™ Defendants.
As a requirement for proper documentation that would enable her access to
the fund. she was required, among others, to produce a Letters of
Administration. There upon, she applied to the 1% and 2™ Defendants’ for
the Letters of Administration and she was required to pay 10% of the
amount standing to the Account of her deceased husband. It was that request
that prompted her counsel to research into the law regulating probate
matters in Kwara State and it was discovered that it is both illegal for the 1*
and 2™ Defendants to charge 10% and or issue Letters of Adn?inistration in
respect of estates of deceased Muslims and therefo.rel equa}ly illegal for the
5" and 6" Defendants to stipulate Letters of Admlmstrasttlon as part of the
required documents for processing the Benefits for the 1 .Clalmant. Itd\:'}a::
all these issues that were placed before the Kwara State High Court and tf
court accordingly declared as examined below.

w'lth thqse services hag however
with

many elements of illegality

Tayo Adua-
ce of Kwara
bate or grant

; ; 5/2012 delivered
arn Sii ioh Court in Suit No. KWS/133

i t of the Kwara State Hig . ioincd by an order
iy j;(:)ge:!lz: Justice Halima Saleeman. The ther Clmmm?t WI]OJ?-:?if)(n ())’f Nigeria
OI? SO 20]‘ 'thc R'egistere(li'l’rustees of the Muslim anyer? ./;Sfft;mey_(;eneral of
o the G or five defendants are: 1. Chief Judge of Kwara Sts-e,]]?.-TC Bank Plc; and 5.
(MULASN)'tOthShIlria Court of Appeal of Kwara State; 4. Stanbic
Kwara State; 3. Shi
Stanbic 1BTC Pension Managers Ltd.

s HaiiaTawakaltTayoAdua-Hassan i agers Ltd
i Hajl:Lch;vl;‘Tg Bm?k Plc and Stanbic IBTC Pensw?zll:;lef;":‘ug:ge
2 ?\'t:r;r: State Probate Registrar and Kwara State
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) vC TIONS OF
2, ]m.( LARATIONS OF THE COURT
a. deelaration s Cliarise o T
i on on the Charge of 10% Probate Fee
ne ol the issues placed before the Court for d ination i
0% charged by Kwara State Iigh Court R or determination is whether
- . . = 1ol " S _ . .
Issue, Counsel o the Claimant contended til':b:[htly s legal. Arguing this
Kwara State High Court is neither legally cnlitll = []L -route Registry of (he
10% of the estimated value of the iy LlL nor empowered to charge
fesue]l Laitess B Kot o1 estate in respect of which the
[bbllL‘d Letters of Administration. The Registr ;[L 1]n ,[LSPLL“?] PlCt: ey
making such charges on the estates L‘ : y has however for long been
Letters of Advinteton Sttes n respect ol which people applied for
. s ob Admmstration. e further argued that there o "
, s Réwisi arg at there is a clari .
amount the Registry can charge based on the estimated lb]’l e A
tor which Letters of Administration is issued. On tl i Cl i e of the estate
iy ‘ S 1S . 118, he referr ]
10! Q'{du 56 Rule 8(1) of the IHish Court (Civil Procech:f(':l)mkcc/l the;{?{“{;{
which provides that “the fees payable it MR, <Gl
e e -hL 1(:Lh !)dydb‘ll, under these Rules shall be as set out
] 36 . The legal implication of the use of the word *in thi
et Do S0 et — i ¢ word ‘shall” in this Order
< ¢ o(1) 1s that, what is stipulated to be charged |
s ol s arged 1s compulsory and no
; L more than the limit can be charged. Also, since the wordings of
Order 56 Rule 8(1) are clear and unambiguous. they .
el ey : g , they must be given their
ary meaning and be practically applied as such and this is to no extent
other than that. “the fees payable™ under the High Court (Civil Pr d e
Rules 2005, shall and must be as set out in {or D~6 As roF dos o)
Reoit el  be as se n rm 56. As a matter of duty, the
gistry was expected to limitits fee within what is set out in Form 56. He
referred the court to the case of Utuk v. The Liquidator (U.C.M. C
LTIl B : ¢ C.M. Co. Ltd)
2011) LR (Pt.554) 144 at 158 paras D-G.
- { he ('11116511(()1)1-llhut_was ul.s‘(: Clill'lllt‘t.l by the Claimant’s counsel to the
” u:d»;;liji\fv Il( er 56 Rule 8 (1 )‘applles loilhe amount chargeable by the
| arl . efenc ants upon g_rzmlFol‘ l:CllCl'S of Administration. In doing this,
l]n court was referred u_> section 37‘ ol the Administration of Estates Law,”on
l‘k one hand: and. ;\‘cc'/mnl 16¢¢)of the High Court Law,on the other hand.
.\ccuon‘57 ol the /‘;.s'mle.j.' Lev permits Rules of Court to be made to regulate
grant ol Letters ol’/-\dmmlslmlmn. among others and adopts Rules of Court
made under the High Court Law on administration of estates to have effect
as if it was made under its section 57. To this end, Section 57 provides as

follows:

£

Ccoulating the proceedings of the court in civil cases and probate matters.
L . . %
o ara State 20006 (hereinafier, “Estates Law”)

7 howara State, 2006 (hereinafter “High Court Law")

.
NI

¢ 140
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37. Power to make rules

Rules of court may be made for giving effect to the provisions ol thi

[ .

Rules ol Court mlau.lc under the High Court Law, with respect to the grant of
probate or administration ol estates. shall, in so for as they are not
mconsistent with this law_have effect as il made under this section and may
be amended or revoked accordingly.!! ’
Reference to section 116(g) of the Iligh Court Law revealed that ‘the Chief
Judge with the approval of the Governor may make rules of Court for
carrving this Law into effect. and in particular for all or any of the following
maters: 1.e. "(g) fixing the fees payable on the grant of Probate or letters of
administration and on all matters incidental to the administration of an estate
until the passing of the [inal accounts and the discharge of the
;ulmini_slraum'.' Clarification was then made on the fees which the Chief
Judge. i.e. the 2™ Defendant. had fixed under the Rules as payable on the
orant of Letters of Administration. It was enquired whether it was the 10%
being charged by the 1™ and 2"Defendants or whether it was more or less.
For clarity on this. the court was referred to Ttem 28 on Form 56 annexed to
Uhe Rules of the Court. Under that item. the Claimant’s counsel referred the
court to the fees payable upon grant of probate or letters of administration
has been stated in clear terms thus:

28. On probate or letters of or order for administration: where the
value of the property affected by the grant of order:

N: K
1 Does not exceed N300, 000 500. 00
b ['xeeeds NSOO. 000 but not 1..000. 000 700. 00
¢ [xceeds N1.000. 000 for cach additional 200. 00

N500, 000 or part thercof. . o And
The counsel thus contended that the 10% being charged by the T and 2

Delendants upon grant ol [.etters of Administration is‘ iIlcguh invallclh,I
unreasonable and completely ulira vires the powers ol the 1 and 2. ‘
Delendants. e particularly posited that, 1'ulhc_r than 1\1:: \»vh(;m)111%)wlln (E!-
N100, 000 ((One Thmdred '/'/mu.s'amf‘Ncu'm) which lhefl-' 1and 2 .Dla'.l(.n(czglglz
required the 1 Claimant o pay belore the Letters of Ac. ministra .lonhi iy
~the maximum amount, based on the sllp‘ulat]on in U?-(
[ Claimant is legally bound to pay is N900. 00 (I\frne
arguing this 1ssuc, he drew the attention

be issued to her
of 'orm 56. which the :
I hindred Naiva). In (urtherance ol

- : . R he
cadministration™ inany provision of t

eIrCNCe sword ) .
ference to the s inistration”. See

connotes “Letters of Adm
word “administration .

It is instructive to note thatre i
Ionates Law, such as mentioned in section 37 i

interpretati the
section 58 of the Estates Law for the interpretation of
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ol the court o Order 32 Rule 43 of the Rules of the Court as the only
provision of the Rules that says anything about deduction of /0% from the
value of the estates, the subject of administration. However, that benefit s
not to the Defendants. but o the Administrator as his remuneration. The
said Order 32Rule 43 unam biguously states thus:
The court may direct that any administrator (with or without the
will annexed) shall receive out of the personal and real estate of
the deceased such reasonable remuneration as the Court shall
deem when not exceeding 10% on the amount of the realized
property. or, when not converted nto money, on the value of
the property duly administered and accounted for by him: |
Provided that where the court shall be satisfied that by reason
of exceptional circumstances, the administration of the property
has required an extraordinary amount of labour to be bestowed
on it. the court may allow in respect of such property a higher
rate of remuneratjon.
In consideration of the above issue, the court held in the first place that,
"on the basis of section 116 (a). (e). (g) and (i) and the provision of Order
56 Rule 8 (1). the 1™ and 2™ Defendants have no extant power to request
for the fee payable on issuance of letter of administration other than as
stipulated under item 28 of FORM 56 of the Kwara State High Court (Civil
Procedure) Rules, 2005.°12 declaring the charge of 10% by the 1% and 2nd
Defendants as illegal. the court held thus: *The demand by the 1** and 2
Defendants for 10% or any other percentage charge as fee payable on the
value of property to issuing letter ol administration is inconsistent with the
stipulation of item 28 of FORM 56 and to that extent illegal’ 13
In view of this. it thus remains standing that unlike the old practice whereby
an applicant would have (o pay 10% of the value of the property involved
before Letters of Administration i issued in Kwara State., the fee payable is
as stipulated in item 28 Form 56 of the Rules of the State High Court as
spelt out above. The practice in other States on the fee payable for grant of
the Letters of Administration also deserves some scrutiny, '
b. Declaration on Issuance of Letters of Administration in Muslim Estates

12 See pages 15— 16 of the Unreporteq Judgment.

13 See page 16 of the Un.r('pfn'tcd Judgment.

4 Similar fees payable in !\:'1:10 State are alsg spelt under item 29 of the First Schedule to the
kano State High Court ((' ivil Pl.'occdurc.) Rulo.s. 1988 (which is still the :l|)[)[i(::l|.)|‘c Ru-lcs‘tO the
best knowledge of the wntcr.s.‘ :Is.:it the time of this rcs.cnrch). Sce Sill]ihll‘.]‘JI‘O\’!SI_OIIS in item 7
irst Schedule to the High Court of the Federal Capital Territory, Abuja (Civil Procedure)
First. 1004. It would therefore appear that mose Ryles of Courts do not stipulate the charge of
R':’H ]U“:L' 5:1:11 practice is in vogue, it deserves similar challenge in court as done in Kwara
10%, where :

State.
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| he second issue placed belore (e Court for determination iy gy, hether

die 1Y and 2™ Defendants hgve legal power (o be iswil:“ h]]l ‘W j%.“‘“'_
\dministrator inrespeet of estates ol deceased Muslims :ﬁilcll 5 the coraien
The counse contended o
Delendant's  (hy
Lo respond (o
ation of es|
a Mushm. Tewas submited thag Se
illegal Tor the 1™ and 2"Defend

ol the Tate husband of the Claomant,
Cloamant thate 1t s the 4
constitutionally — empowerey

as the estates
n behalf of the
IS both legally and
any - question regarding
ate. where the deceased person is
ctionl(l]) (h) ol the Isteae

ants o be

suceession. meluding adming sy

J s Lane made it
Issuing |.ctiers of Administration
| ' L Person wnose estate’s administration iy subject
o Islamic. Law. The provision of Sectionl (/) (h) ol the Fstates Lau'
provides as lollows:

“1. Apphication

(1) This Law shall not apply

m respect ol the estates ol

a. Lo the estates ol deceased persons, the administration of which is
coverned by Islamic | an ™

Similarly. the counse! relerred the court t

oo 10
where per Oredola (Kadi)."” the Kawara State
has the last say

o the case of Shitu v. Shifn'®
Sharia Court of Appeal. who
on matters of Islamic law such as whether a Muslim R
different from a person whose administration ol estates is subject to Islamic
law i as far as Kwara State is concerned (though subject to right of {urther
appeal). also clarified the issue in the lollowing terms:
The point to be made is that. a Muslim and as long as he or she
prolesses  Islam. has no option or choice regarding  the
application of Islamic law - personal or otherwise onto his :
person. Having voluntarily assumed the status of a Muslim., he
is disentitled from accepting or rejecting according to his or her
whims and caprices. e cannot back out there [rom and he must
not allow any body to cither encourage or discourage hi.m. therc‘
from. There cannot be a superimposition or juxtaposition of
customary law over Islamic law. It 'cannot be done. Itiis never
done.'®

' e o am s, vy
FFurther still, he referred to the case ol djibaiye v. djibaiye, whueel‘.pel.
Sankey JCAL the Court ol Appeal. while equally emphasizing that Muslims
are the persons subject to Islamic Law, held thus:

" i.c. the Sharia Caurt of Appeal S
"(1998) Anmual Report Sharia Coutr of Appeal (Kwara $tare)93 at 98
" As he then was, now JCA

] - " ) n (
CU1998) nnual Report Sharia Court of Appeal (Kwara State) . 98.
V120070 AlCEFIVER (P 359) 1321
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[tis notorious fact. for which | take judicial notice under Section
74 (1) ol the Evidence Act. that it is Muslims, (as opposed 10
adherents of other religions). who are subject to Islamic Law,2"
Fhe counsel similarly made relerence 1o the casc ol Althaji Aghebu v,
Shehu Bavvar where the poimnt was cqually made as follows:
~--once a person is born into Islam or converted into same when he merely
has to believe TATLAHA 11.1.A ALLAII MUHAMMID RASULULAH]
(mcaning *1 aceept the oneness of Allah and the prophet hood of
Muhammed SAW)." he is a Muslim and Islamic Law becomes the personal
law of the person.* ) _
The counsel. therefore. submitted that there is no need for begging the
issue: the person exempted from the application of the Estates Law is any
Muslim. Thus. from whatever angle it may be looked at, it is clear that the
I* and 2" Defendants were actually acting ultra vires their powers and most
tegally in contravention of the Estates Law when they had been granting
Letters of Administration in respect of the estates of deceased Muslims.
Without mu.ch ado therefore. it is clear that, on the strength of the provision
of Section! (1) (h) of the Estates Law, the 1* and 2"Defendants ought not
o have been granting Letters of Administration in respect of estates of
property of deccasced Muslims.
[n arguing this issuc further, the counsel referred the court to the case
of Hajia Bilikisu Tinuola Sulu Gambari v. Alhaji Sa’adu Olaofe & 2
Ors.” where the Shariy Court o Appeal had declared Letters of
Administration as irrelevant 1o the administration of the estates of deccased
Muslims. In the words of the court. per Idris. Kadi: “We hold that the letter
o' Administration is Western Concept different from Wakaala, which is
known as manager ol any Endowment or Estate. This is not admissible for
an estate of a deeeased Muslim. because of the foregoing reasons.”4
Similarly. the claimants counsel commended the court to views of
Khan™ on the ptace of Letters of Administration in Islamic law. when he
stuted the position thus:
Administration, as understood in Modern law, was unknown to Islamic
Jurisprudence. In Islam, there is mere distribution of property of deccased,
by the state it not by the heirs themselves. Unlike other modern systems, to

*Ihid at 135-1354, paras H-A. Section 74 (1) referred to above is now Section 122 (1) under the
Ividence Act, 2011.

2(1992) 6 NWLR (Pt. 245), 80).

= bid, N,

 Reported in Sharia Court of Appeal, Horin 2010 Annual Report, 4 222

2010 Sharia Court of Appeal Annual Report, 17, ‘
T Khan,M.M.A. I‘\h;mic' Law of Inheritance (4 New Approach) (KitabBhavan, New Delhi,
110002, 2000)
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dispuse ol the estate of the deceased Muslim

, D neither there is need of
executor or/and administrator noy prob here is need of

ate or/and letters of . -

i Is ol Administrat

N TP g - 1on.

[n the absence ol an executor appointed by the will of the deceased b B :
- ased, heirs of

1 Muslim have the rieht ey e : X
a Mu l_ - 1ght and sapacity 1o dispose of the estate of the
prepositus according 1o law. In case they (4] or rofs
: &l ase they fail or refuse to do so. the Qazi
(magistrate) may appoint the exceutor Tnlike ’ -
(mag ol : e : or. Unlike other legal systems. the estate
;—1.11111]-&]1&1 QLY «an LILM] |\ ests e the heir. Under other systems, based on
-nglish common law. the estate vesye ; o
HT S d. \_ the ;lealu vests i the executor, Nothing like probate
or Letters ol Administration are reanire T
5 aronare required to dispose of the estate under
N C ol

Alter rcvu:wmg the submission placed before the court. the presiding
Tudee declared as follows:

| hc‘cumulzm\-c cI_Iccl ol section 1 (1) (b) of the Administration of states
l AW W hlch totally extricate the administration of the estates ol'any deceased
which 1.slguvcrnc$1 (s1¢) by Islamic law, section 6 (6) (a) ol the Constitution
and section 17 of the Arca Court Law. Cap. 9 Laws of Kwara State, 2000,
the case law authority “which is persuasive and the opinion of the renown
authors is that the estate of any deceased person whose administration is
coverned by Islamic law is not subject to the jurisdiction of the 1 and 2™
defendants. and that being so. the 1™ and 2™ defendants are not competent
to issuc letters of administration in respect of a deceased person’s estate
which administration is governed by Islamic personal law as in the case of

. . . 2
the deceased Muslim husband of the claimant and I so hold.*’

An inquisitive mind will no doubt agitate to know what will be the
substitute for Letters of Administration if properties of deceased of Muslims
arc not 1o be exposed to the risk ol fraud and fraudulent take-over. This was
very much cnvisaged by the counsel to the Claimant and it was for this
reason that they contend that the 4™ Defendant is in the best position to 1ssue
an Instrument ol Authority o the rightful heir for presentatlop to the
Authorits haying the property of the deceased in its custo_dy.. T}_le -tnal Cfol-l}]:;
however rejected this contention on the ground that tl](?jlll‘lSdlC?l[(\)dn ?lims
4" Defendant is merely appellate on matters of estates of deceased Muslims.

e - it wi lawful for the 5" and 6" defendants
The court rather declared that: it will be lawtu : e led
body to recognize and accept a sealc
d with jurisdiction for the release ol.a
ion is govern (sic) by Islamic

or amy other corporate organization or
order of the class of Area Court vested w
deceased Muslim property which administrat
law.” |

Besides. the question whicl
intestate in which situation  warrants

scan a Muslim dic

st be now asked 1s: j
e letter of

the issuance ol

2 [ han, M.M.A. (note no 32) 22 - 23.

¥ See the Unreported Judgment (note no 7). 27.
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administration.” What these writers find curious is thal. from the human
rights perspective, every Muslim, whether married under the Act or not,
whether lived in a customary/traditional manner or not, is subjcct to Islamic
law and by the provisions ol Islamic law, Muslims can never die intestaqe.
Justice Orire”® made the point clear enough as follows:
A Muslim can never die intestate; Almighty has laid down the
portion cach of his or her heirs shall get. The Prophet (SAW)
has also interpreted the portion ol a person’s estate that can be
used for a Will and to whom such Will can be made. 2!
Simitlarly. Justice: Ambali*” has equally made the same Islamic legal
position clear thus: , ;
The concluding part of Qurian 4:11 describe succession as
God’s ordinance. It goes then without saying that compliance
with this ordinance is an attribute of submission and
contravention indicates rejection of the ordinance of God. It is
on the buses of these quranic injunctions that we do say that
Muslims never die intestate. Ever before they die. those who
qualify to have shares in the estates are determined. What each
heir is to have has also been determined !
On another occasion. the learned Grand Kadi, Ambali has also repeated this
view as follows:
A Nigerian Muslim, therefore. unlike his Christian Count >rpart,
does not die intestale because his Islamic personal law has taken
care of his estate over before his birth.*-
[t was posited that any Muslim. whether committed or otherwise. so far he
prolessed the religion of Islam Gl his death. is a person, the administration
of which is governed by Islamic Law. It would no doubt amount to chasing
awild goose and drawing distinetion without any difference. for any line to
be drawn between who a Muslim is and who the person, administration of
which is governed by Islamic Law can be. The learned prolific writer,
Oba.** cleared the airs when. he stated the correct position of the law as
lollows: “The law in Nigeria today is that a Muslim is subject to Islamic

* He is the retired first Grand Kadi of the Kwara State Sharia Court of Appeal

2Orire. A. Shari'a: A Misunderstood Legal System (Sankare Educational Publishers Limited.
Zaria, 2007) .251.

* He is the successor in office to Justice Orire as the second Grand Kadi of the lKwara State
Sharia Court of Appeal ,

12003 Al Judges Conference Proceedings (Spectrum Books, Ibadan, 2005) .134

32 Ambali, A.MLA. “Shari*ah and its Relevance in the Contemporary Nigeria™ in M. Oloyede
Abdul-Rahman (ed.), Perspectives in Islamic Law and Jurisprudence-Essays in Honour of
Justice (Dr.) Muritala Aremu Okanola JCA (now of blessed memory) 73. ‘

s full name is Prof Abdulmumini Ndebayo Oba and he is a Professor in the Faculty of Law,
U niversity of Torin
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persona]‘ law so l_ong he or she professes Islamic even if he or she js not
diligent in following some of the injunctions of fhe religion,*3*

He also gorrectly presented the position of Islamjc Law as follows:
Under Islamic Law, inheritance (Mirath) and wills (Wasiyyah) are two
Fiifferent legal mattfers which unlike under the common law do not mean or
imply the same thing. A Muslim cannot properly speaking die intestate
because there is a law relating to inheritance (and a law that he cannot vary)
which becon-les automatically applicable to his estate when he dies. This
law .Of 1llllel‘ltqllce as identified in each circumstance, the heirs and their
portions but gives the testator a limited power to dispose of some of his
property by will.**

The writers of this paper are further of the view that the use of Will
under the English Law which led to delineation of death ol a person into
testate and intestate is not a legal concept relevant to the Islamic law of
succession. This is a necessary understanding that must be appreciated by
members of the corporate world that have dealings with estates of deceased
Muslims in Nigeria. As put by Oniye,

In the western legal parlance, the person who dies leaving
behind a Will is said to have died testate. While a person who
dies without a Will is said to have died intestate. .. under Islamic
law, a Muslim does not die intestate because the manner in
which his properties shall be administered after death is
regulated by the principle of Islamic Estate distribution
(Miraath). He 1s only given limited power to the tune of not
more than one-third (1/3) to interfere with the devolution of his
properties after death.’ . o

In view of the above, the misconception embedded in the conslderanlon
of Muslims by corporate bodies among those who could die intestate which
has eventually led them into requiring Letters of Admmlstra_non from the
relatives of deceased Muslims to claim the deceased’s Termmgl Beneﬁts;
needs an urgent clarification. It is beyond arguments that a Muslm; dois 111('){
and cannot die intestate. Certainly, the import of testacy and what 1

; : oY ; trinsically embedded in the legal corpus
safeguards in English law are so intrinsicaty ‘ i1l not occasion
of the Shari’ah legal system tha the dealh i MUSI]]I-n W(;ienwilhout his
what may happen under English law "o non-l\;IUS_lTT;nce tion, lexical
personal Will. It therefore amounts to a grave legal misconceptot,

it Ajibaiye v. Ajibaiye

' damic Law Make a Will in Nigeria
3 “Can a Person Subject to Islamic ake : -
an(;bi\?:l?'[?;clei-nq"s] “:Nild Goose Chase”, Review of Nigeria Law and Practice
131-145 at 136
3 Ihid, 140, . o sent
j"Mﬂ:’;l(: -f‘\(}dchayo Onivye, Wills Under Islamic Law (Private Publication Sep

Vol. 2(2) 2008) ,

ember, 2010) 85-80
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perversion in the use of language and a serious erroneous misdirection fo
the argument to be proffered that a Muslim can die intestate.

Smee strong Islamie legal authority exists in support of the fact that I.etters
oft Administration is an un-Islamic instrument of administration of estates
of the deceased, it is therefore imperative for its issuance in respect of
estates of deceased Muslims to. be checked in various States of the
Federation where the practice continues.

3. CONCLUSION |

[Uis therefore evident [rom the recent judicial declarations of the charge

of 10% Probate Fee and issuance of Letters of Administration as illegal in
Kwara State have a far reaching soothing effect to the relatives of deceased
Muslims and as well to non-Muslims who may genuinely and legally have
the need for Letters ol Administration. The development shows clearly that
for Muslims to enjoy the fruits of their human rights regarding freedom of
religion, administration of their estates upon death and matters incidental
thereto should be allowed to be governed strictly and solely by Islamic law.
To do otherwise may be counterproductive.
It also becomes glaring that. for Probate Registries of other State High
Courts to conduct their activities strictly within the confine of the law, they
must desist from issuing Letters of Administration on Muslim Estates.?® The
alternative to that is well spelt out while the necessary signal is also sent to
the corporate bodies like banks, insurance companies that do demand for
the Letters.

Corporate organizations like Banks, Insurance Companies and the likes
have also been faced with the challenge of desisting from requesting for
Letters of Administration before releasing the entitlement of deceased
Muslims to their rightful heirs. This paper has presented a report on that
development for the benefit of all and sundry.

[t should be mentioned that any policy or corporate practice that is
contrary to the Islamic legal systems will amount to a serious infringement
on the Right to Freedom of Religion of Muslims as spelt out in section 38

3% Abdullahi Saliu Ishola, Mustim Citizens and the Practice of Will-making in Nigeria: The
Interface Beoween Shari’alv and English Law, The Jurist, Vol 15, 2010, 116-118 )
310 some States of the federation, no distinction is drawn between customary law and Islamic
law, rather Islamic law is still regarded as customary law. In such States, exemption of estates
governed by customary law from the provisions of the Administration of Es{utes Law should
apply to Islamic law in respect of deceased Muslims. For instance, Section 1 (3) o_f tl;e
Administration of Estates Law, CAP 2, Laws of Bendel State of Nigeria, 1976,Vol. 1, (applicab ;
in Edo State) provides: “Nothing in this Law affects the administration of the estate§ of deceasei ,
persons by or under the authority of any customary court nor unless otherwise expressly
provided the distribution, inheritance or succession of any estate where su?h distrul.)utlor:i.
inheritance or succession is governcd l-)y customary law whether such estate is administere
under this Law or by under the authority of a customary court”.
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ol the 1999 Constitution o/ ti i‘ederal Republic of Nigeria. The recent
i Li C ml declaration in Kwara - ilc as reported in this paper, thercfore, has
<ome human rights implicatiol Non-compliance with what is declared in
the judgment will thereforc 1.t (mly breed court contempt, but serious
human rights violation for-its tlouters.

Time 1S NO dOUbt 11Pa_ or the lu_al ]\n()wlcd(rc of the svstems of

succession law in Nigeria being mmps acted in various Nigerian universities
and the Law School to be reviewed. The question of testacy and intestacy
<hould no longer be taught as o cral legal consequence. but should rather
he claritied as a legal phc °non Lmder the English Law of Succession as
applicable to Christians and non-Muslims who mar ried under the Act.



