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PENSION FUNDS UNDER NiGER,,
A X TRIBUTORY PENSION SCHEME, AN
NEW CVIEW UNDER ISLAMIC LAW

Onikosi Ahmeed Adedeji* Adekunle A. Aminu**& Ahmed A. '““hﬂmmc(].\"hlm

Abstract ‘ . =
Search for financial security after active service _l"t’lir-} T};[ 'l :1{::'“.":':1‘”::, A\L:’
pension scheme regimes in Nigeria. The focus P ’; ’ ‘”f ””’ lim + ;,‘" -
Junds and reasonable investment for prnjlirulnlfl:\' 0 -‘i, oy M m,,,f” Iunhcr, haye ) Of
complaining against the present administration rcgrrm: of 1 i I’t"!l % 1 . ]

examines the administration of funds under the new ( nmnhnh:r}‘ l-’"”“"..S('h
law perspective. The paper adopts doctrinal method of /t'g‘l( re ‘.‘ arch. This pape, Pevealey "
Shari’ah is very much interested in what happens to Muslim in r¢ llulmn [0 the Pensioy, fun, ha
that the admfn—isn'alfan of pension funds in Nigeria is marred with ghurur, riba ap,

thus violates Shari‘ah tenet; and that the present structure of /n'mmq whcnrf' in Nipe Fia v}
lacks Shari'ah Advisory Board is responsible for the continuous violation of Shari‘y), Ieney 2
administration of pcn'sicm Sunds. This paper recommends for the amen

In
(1’"(‘"’ ”/ ”7(‘ . {N’
' v » { ”..'

pension reginie to pave way for Shari‘ah Advisory Board to guide on administratio "f[vr."’
v, "

"
r'd Im“‘ b‘
eme jy Fth

fence, thiy , **"
Cmye fr"’h I ey
q

funds.

Keywords: Pension F unds, Administration of Pension Funds, the Nigerian

A\'m'
Pension Scheme, Islamic Law

C O'Nfib.;w,

1. Introduction R '

Generally, a discussion on the Islamic perspective on pension funds ma'&;
inexcusably under the purview of Islamic ﬁnar_lcc. ‘I he 1updamcnlal characteri
finance system today is based on the Qur'an derC(l\‘L‘-\\hICh bans l,hc paymen
interest, gambling, uncertainty and the sharing of p'ruhl a‘nd loss. Thc philoso
Islamic finance system goes beyond the interaction of factors in product
behaviour." While the conventional financial system focuses primarily on the eConomic g4
financial aspects of transactions, the Islamic system places cqua‘l emphasis on the ethicy), morsl
social, and religious dimensions. In addition, Islamic law prohibits investing in businesses thy
are considered unlawful. These businesses may include but not limited 1o businesses that |

alcohol or pork, or produce gossip columns or pornography. Due to these prohibitions, observart

Muslims require specialised Shari’ah compliant alternative arrangements from finencia
institutions.

Pension funds, being a s
allowed within the con

s lhc [(,n‘: fu

(2 &

SUC of the hf.u:('
tand of receipy
phical basi of the

ion and €COnomy

pecies of Islamic finance must conform to the standards of transactios
fines of the Shari’ah without an exception. For instance, utilisation ¢f

*Ph.D, Department of Islamic Law, Faculty of Law, Al-Hikmah University, llorin. Email:
aaonikosi@alhkmah.edu.ng Tel: 08069841316

**Department of Private and Business Law, Faculty of Law, Al-Hikmah University, Ilorin. Email:
aaaminui@alhkmah.edu.ng Tel: 07035236789

***Department of Islamic Law, Faculty of Law, Kwara state U

d.
niversity, Malete, Email: ahmed.muhammed
mikaeel.@kwasu.edu.ngTel: 07035064745

" Hussein | A, Princi

pals of Islamic Finance: A Focu
<http:

ive (011}
s 0 Project Finance,” Munich Personal Re PEc Archive
f/papcrs.ssrn.com»’sol3/papers.cfm?abstract_id=

i806305> accessed 14 Sept 2019.
276
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W’ . TR
Ry must be invested or utiliseq i, Such g Li

4 af "ndisdiﬂg L unccﬁamly or Eambling Againg lh'glt, does onty

. :-‘ : u H 3 & . ; L h ’ L 3 Jr} l .

F‘-ncif‘l°sglion of pension funds under the W Nigerian Pens; Ko o

inist? '

jnﬂ ‘[i\'e'

» e

Undcfsmndin-g the Pyrptyl'fls of the. P unds
;. qary cconomic funct}on(i » Pension plan iy Provide .
e p peneficiaries. This is the conventiong| View of ens;j Aiee FOME Seeyriry
P]sﬂf‘c -OnalS-z ThlfS» the concern of the new Pension sch nn.s CXpresge fty 10
PfofeSSIanCc of fair returns on the Amount in\/cstcdl =, €18 safery C
m“mw?ning the quality of the instrumey 10 invest in 4ng ﬁ oy for Y 1S emphagigey
e 4 to adopt a risk management profile ip Making in €Nsion Fyng o asised i
p Ecwdil rating of companies registere under the | st
“r:xpeded to appoint risk Managemeny oy,
WS agement committee determines the risk profile of investm
.?:mal control measures and Procedures, T P
in 4folio mix consistent with he

- invcslmcnl

mix or risk profile, ¢valuate g
jodic basis .

on per

tnsion g

Against the guaranteed Slructure, the ppa i«
gection 86 R4S specifieq py
(¢) Bonds, bills and the Securities issyeg or g

gank of Nigeria

[ estment angd g,
(d) Ordinary shares of public lims

Securities
. 'hc limited COmpanies listeq ON a securitje
the investment and Securitjes Act

S exchange registered under
(¢) Bank deposits and securities

-end investme
nd securities act
(h) Real estate investment

(1)

Other investments prescribed by the pension commission.

Section 87 further provides that PFA ma

Outside Nigeria wit

y invest the pension funds in units of any investment
hin the categories of in

vestment set out in Section 86. However, the PFA shall
\

' Evi Bodie, ‘Pension Funds and Financial Innovation,” Workin
gicsearch

g Paper No. 3101 National Bureay of Economic
. ension

89
1050 Massachusetts Avenue Cambridge, MA 02138 (September 1989)
Reform Act 2014, s. 85.

in Nigeria: A Comparison Between the Old and New Scheme,
‘ : Reform in Nigeria: A
13, J.0 and Okoye, A. E, PC"51°.“5 ’ 95113,
(2012) 3 (1) Afro Asian Journal of Social Sciences, 222
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' 5
.curities issued” by th
L imvest pension T «et in shares or other securities 155 Y the PFA o
AU imvest ponsion famd o asset i S - 1.<® that PFA shall not sl ‘ . a
Qurehalder of PEA of PFC. Also, the Act further proviees sociate, related Pension fun
caets T tsell amy sharcholder, director, afliliate, suhqdmr}.as.fol -‘SO party or ¢, pan
" PEA, any emplovee of the PFA, the spouse of any o sic pFL:11dnS o uioned abovey
LI LA ARELE L s = . ]
wes of amy sharcholder of the PFA or, the PFC hold‘mg pension 43S€t to the Order of
sty of any sharchol ension fund to purchase assetg from

A and sy neleed § o P tilise .

‘ \ R \ I uh\\i '\."1.\ 1w th IF(?~ u A p d a l\' pens]on fund asset e
vans mentionad in subsection (a) of this section an PPL Tloan Takery b S Under ;
gement By way of loans and credits or as collateral for any en by a |,

d.

Cments SaVings account or any person whatsoevet.

Dlder Or

X Islamic Law Perspective on Pension Funds o " :
Pensson funds are the funds pooled together through periodic and continuous contribyjgp b

: 7

1 comtbutons, that is. employees into their respective pension atc‘:c-ount.s. Ti‘le;‘:c”m_ulation 0
2!l monies contributed by the employees within a given period 0 time 1s called pension fungs
. - to manage them judiciously on behalf of the

he law imposes on the custodians of the funds -
: funds while profits made after a Particy]y,

la ’ . e
commbutors.’ This includes investing with the

mbutors.” This des g _ is noted tha
sosmess adventure are distributed to the employees on pro rata. It is no fi tthe essence oy
- -ater for the individual employees when they retire from active sery;,

‘
e ol ade e
DY - e lunds 1s o ¢a

he position of Islamic law on pension fund is sanctioned .under the need 910 wo.rk towards
3mment of ohiective of Shari'zh in terms of protection of life and_ property.” Shari’ah abhorg
reful .-:\:f.:_';:-g and advocates judicious savings and prudent spending.

The idea of subiecting pension funds to investment enjoys nod under Islamic law. Islamic |y,
~ctons resmonsible investments and businesses but forbids riba (usury). $hari’ah ordains thy
 the event of investment with pension funds, Islamic principles of investment must be
cmsenod Hence. prohibited elements such as riba, gharar, maisir €tc are to be avoided
The pension administrators are perceived as the trustees ur?der lthar.l’ah and should
visite rules of Amana (Trust) within the tenet of Shari’ah.™ It is thus eXpected
re considered as the wealth of the contributors should be given to them on the
Jue date without any delay. This is deducible from the admonition of the Prophet (PBUH) thy
~avment of wages to labourers should be done before their sweat dry off. Islamic law perceives
;\-:s::: fund as wealth that must be seriously guarded from being tainted with forbidden
‘ements. Thus, pension funds of Muslims must be free from unlawful utilization or investments

s 12id down in the Qur’an and Sunnah.

~

i The Nigerian New Contributory Pension Scheme and Islamic Law Perspective
*Pension Reform Act 2014, 5. 88.
‘Ind 5. 89
Iad, s 3
1 4

Lo
‘

-

(]

i s, 1
'L*'.g_': MU, Abdul Rzhim A K, *Maqasid Al-Shariah Theory: A Comparative Analysis between the Thoughts ‘?f
Al-Shatoy and Clzz Al-Din ibn "Abd Al-Salam’(2021) 11 (8) /International journal of Academic Research in

Hamas -\f D. e al, "Concept of Amanah (Trustworthiness) and Al-Mas'uliyyah (Responsibility) for Human's
Chanacter from Ethical Islamic Perspective’ (2019) 22 (1) Journal of Legal, Ethical and Regulatory Issues, 12.
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| ; : L
mr the life after service years of Nigerian wo;
1(( to

| . In [hc r' .

e QU T Nigerian govcrnrlnent, through lhc_mslrumcntamy 0 came yy Wrijlhwl?k-and
" gector: 11 Pension Scheme.”” The scheme s implementeq gy bl e ideg
il S lor) . ) : '2

¥ contribY reparatory for a sustam.able after scrw.cc period.™ Thig PADET examine, e

© aavees P law perspective as designed and Practised in Nioer: e
Lo S 1:;“- perspective, it is expedient to pyj
-4-" c . !
o lSlJmllw:mﬁf- The new scheme is governeq by the Pension Reform Act of 2014 which
v can SC oy . h nSic
sion he erstwhile Pens!on Reform Act, 2004, T

X

I
!
i

kers both i

o0l 3” have a sustainable after service years for th
» [0 . L

b 3€

. r,,hcgble to both the private and public sector

S5

em." Thus, the p

- the context of the Contributory Pension Sch

wils

! €me, pension g conceptualised a5 (he
_ly contribution in form of savings by both the employees and employers intg 5 pension

ponl held by employee which is accessible at g |ater period. The ideq behind the so-called

;;;o?:n scheme is to inculcate the spirit of savings for

sion 3

the future e, till maturity or retiremen
st As far as the pension Reform Act, 2014 s concerned, there g no uniformity in the

_ement age. The reason being that, special category of workers enjoys longer years in service,
gl =)

-se in point is that of university professors who ret;
A«Lkers are not professors retire at the age of 65 !5 |, :. at the new Nigerian
u(\:;tributon' Pension Scheme imposes mandatory participai ployees at the public
- or with the exception of the military men ang [ ' ici
f;teme is mandatory such that the |aw prescribes institut;
;ngequences against any defaulting employers
remittance.

In the same vein, the law empowers the pension administra
funds realised from the various and recurrent contributions b

en investment in favour of the contributors, Tp guide against misma.nagemen‘t of the ptgzloi:
funds, the law prescribes ten (10) years imprisonment for any pension ad.mlnllstrat(:]rm\bumr’
guilty of funds’ mismanagement.'® The stakeholder§ an_d the pa{'thIpant}S'; in 'nescg] b vidg
;che;ne inevitably include Muslims while the new_ngenan Contnbutgry efl:lstlf?: i
Pension Reform Act, 2014 was designed outside the contemplation o

b i i W V. ! Oﬂll'ibU[Or_\'
* ’

i i imary sources of
n down in the primary so
' i ivi the precepts laid | the !
e law governed by : . i R B
[szlla&n"lchlaf\{v vey dr:lllz notiongof pension scheme is not alien to Islamic jurisp
an. However,
\K

‘See Pension Reform Act, 2014
“Thid

'lPension Reform Act, 2014, 5. 1.
“Ibig

. _rati Employment: Do
J.U. ‘University Teachers Dcm;mps oln]gost retirement Emp
Se . kar, J.U. iatric Medicine, 1-10,
D::lfu' Lh‘oimn'c'mi%o?:tgl‘m(zoz1) 7 Gerontology & Geriatric
5 ogfap ic Varial 4. Ss. 90-103.
Pension Reform Act, 2014,
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KWASU LAW JOURNAL VOL.3, NO.1, 2 4 and disabled Muslims singe . .

needy, A8€ i Mg ,

popular scheme adopted to support thc pol(;,rr.ough the instrumentality of 3"—”":, Mal Jl',,,i.f a f
. s * - = 0 - i

the predecessors.'” This was actualised key into the practice of pensjoq "

Y re

. g aeliegt Muslims WEis T ke om

other Islamic social schemes. The earliest hari ah, which specifically centers on Protecty, ©
because it sought to achieve the Magasaid Shart 4 ‘

- mings and ace
. salth, income carming accym,
life and wealth. Islamic law usually screens S”uru; ni:c\ck (o riba of any guise and dr:;;!-l'c;;
v 18 i ro-tolera ’ 0
. ST : ves Z¢ro 3
wealth by Muslims. lmpojdntl_\/. it gIves S
business ventures with forbidden contents.

pension Scheme empowers the varigys
However, the new Nigerian Contributory TET

; including investments
administrators to properly manage the pension flpes,

Aited to the vanous account hel *
ventures 1o yield returns on investment usually credited ! lay. Within th " b the
‘ . G

! : [P ron : .
contributing employees.'” This is where [slami¢ |' \n administrators usually utilise the Pen

-~ A . I R ~ NS . s v 5
the new Contributory Pension Scheme, the pen tlet under the guise of inyeqe

A Y : idden business oL Citm,

funds in riba-based transaction and other forbidden t The Muslim contributors are ot e
- ' ‘ o 12

against the Islamic principle of profit and loss sharing. The are

1 alone querving th
the qUﬂnlUln of pml'lls made by their pl._‘”\l“" ill’lnlnl"".ﬂﬂf\ let & . l:‘ ; _In‘t e Jfr‘.n‘s-.c
. A A All they see in their Savings 18 CIENT in the.,
credited to their respective pension accounts. / y! e

accounts in forms of profits or returns on investments.

_ ‘ i sponsible Investment an,
The foregoing practice violates Islamic law principles of res; i e 20 2em,
: i .2 . « vein, the Islamic principles of transpgeen. .
tolerance for riba-based transactions.”’ In the same ' & nd Ty
and justice are violated by the way and manner the f. .,

accountability, fair dealings, disclosure S e e
. A ' 3301 he foregoing
are being managed by the various pension administrators the reason [ r BOING i not fy,
b3 O - S : - . o contnbutory } [ —
fetched.™ It is because the existing framework for the new Nigenian ¢ Y Pension schem,

is not Shari’ah compliant.

3. Nigerian Administration of Pension Funds and Islamic Law .luu.ﬂ |

Understanding the basic Shari ah principles and parameters in structuning financial producty g
services in Islamic financial institutions either in Islamic insurance, Islamic banking. Istamic
capital markets, Islamic pawnshops, Islamic cooperative or other institutions offering Islamsc
financial services is very demanding for product development p.\_nicu!arly ribifusury), phary
(ambiguity) and maisir (gambling)”’. In Islam, the transaction in trade and commerce mus
conform to the requirement of Shari'ah which means the abstinence from prohibitions
(prohibited matters) and observing that every contract possesses all its essential elements ang
that every essential element meets its necessary conditions.”* This sections examines the basic

"7 Umar, B. 'Potentials of an Islamic Pension Fund Administration Scheme in Nigena'(2021) 2 (6) Jownal of
Global Economics and Business, 89-102.
18y,
Ibid
12 Pension Reform Act, 2014, Ss. 85-88.
~Ibid
*'Ismail Al Farugi & Gammal Al Banna, *Towards Islamic Labour & Unionism: Three Papers 63 (1934)"; Hawwa

[brahim, Practicing Sharia Law: Seven Strategies for Achieving Justice in Shariah Courts 203 (2012) (discussing the
importance of the concept of justice in Islam).
““Ibid

2 o
Muhammad Iman Sastra Mihajat ‘Contemporary Practice of Riba, Gharar and Maysir in Islamic Barkirg and

gi’;s":ice' (2016) 2 (2) Intemational Journal of Islamic Management and Business.
10.
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<in structuring the product in Islamic financial services particy
. inles . ] " i ‘
s l‘”"‘p int of view particularly basnc_ general prohibition i commerej larly pe
o jrom fi Ly or interest). ghum_r (uncertain or unclear elements in busine 1al transy
1_‘“0'“5 similar to gambling), and the contracts banned by Sharf's hSS contract
i . S \ o
Ti‘h“"hls the meaning of ribd and how they . There
jightis )

fore, the
may occur j . o ¢, the
o first S ices. Second, examines proper unde T N the administration {
o dcand services. 2 . proper un erstanding of Gharar 0

"~ gsio! \: may involve in pension funds and finance transaction. Third ely ,.:;}'PCS of Gharar,
Pﬁh"“ “L'd how it relates 10 pension funds. cidates the concepy
g L

VPG

{1

Nsion
Cliong

a §) and
X ;Ir (ran

o

‘\
Gharar ) " , . '

gl s the second important element in transaction with the aim to avoid deception and

- = i » . e § 1% . . ( a

uhzr{I e right of contracting parties, minimise disputes and to reduce the Opportur fl‘ to

o on one counterparty by another in transactions, so that no one ity of

Joitati i R ‘ or both parties cheated or
el cod. Gharar literally means: danger or exposure to destruction, risk or hazard or risk

3fin‘1- decepl_ion_- delusiveness, peril, lml.nrd. fall;lc'!nusncss. undisclosed, and uncerainty. In
;-]ﬁ;néial 3P_Phca“0n' gharar means d“f-‘"“f’“ unccr}mnly which indicating the one who pr.ltulicc
agrar decetves of frauds through l'hc use of uncertainty. It has also been described as uncertainty
i;risks caused by a lack of clarity rggardmg the subject matter or the price in a contract or
pchange. ,,i\ sale or any other business contract which entails an element of Gharar is
ohibited.” An ex'ample in _ihe context of Islamic finance is to advise a customer to buy shares
i a company that is the subject of a takeover bid on the grounds that the share price is fikcl;- o

increase.

lbn Ta)miyyah‘6 characterizes gharar as follows:

In a gharar sale, one party obtains something, while the other is under risk, which leads
10 regret of one of them, and their dispute. [..] It is well known that Allah and his
Messenger did not prohibit every kind of risk. Nor all kinds of transactions that involve
the possibility of gain or loss or f?mtlrulif_\' are prohibited. What is prohibited among such
kinds is eating wealth for nothing, even if there were no risk, not that risk as such is
prohibited*’

[bn Taymiyyah's student, Ibn al-Qayyim28 stated:
Gharar is the possibility of existence and non-existence. Its sale is forbidden because it is
a sort of gambling, which is maysir [games of chance]. Allah forbade it because of eating
other's wealth for nothing, and this is injustice that Allah has forbidden. I becomes
gambling when one party geis a reward (benefit) whi{e the other might not get it, s fhf"
becomes illegal, like the sale of runaway slave [...] It is sold for less than its price. Ifitis
found, the seller regrets, if not, the buyer regrets. »

Thus, gharar occurs wheng;ne party to a contract acquires a benefit from 1h.e otl}ert;:‘art) a\:l thzg:

payment, or not paying the true counter value for such benefit, resulting in the part)

———

inci ‘erni ic Finance in
* Nima Mersadi Tabari,'Islamic finance and the modem world: The Legal Principles Governing Islamic Finan

International Trade', (2010() 31 (8) The Company Lawyer, 249-254. o b al-
ls!263'1323. fl?l‘l sz’uge Ta%i ade)in Abu 1-Abbas Ahmad ibn Abd al-Halim ibn Abd as-Salam Ibn Taymiyy

Harrani Hanbali Schoal of law - ' 2) Islamic Economic
! Samj’ ;Tf‘gx‘;?eﬁh?lrf\::g: an Objective Measure of Gharar in Exchange, (2000) 7 (1 & 2)
Studies. ’

1292-1350, full name 1bn al-Qayyim al-Jawziyyah, scholar 0
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i “ing the llﬂn_&:lctinn. &;“-h a \l“l.llil,n Can ’tul!l
edtaming the true counter value and regretting © of the sale. Ibn Tﬂ)"“))'.':h ’”“‘”, " e,
) M1

. . e inequit {
al-fadl (excessive benefivgain) due to the l"}qu,l when he stated. o 5 .
the effective cause (illah) of gharar is uncertainty ]

, hitton of sal
or the prohi e of 1)
- There must be another effective €ause i’ use is gharar /lmccrmmh] ( . Wty
which are non-existent and this effective ¢d ‘

; Mg,
crtainty is prohibited ro (LT
only the state of non-existence that leads to H"}‘ ‘}!(nuﬂl ‘."{;rn(c' [ /,ﬁ:rm,”'c ‘ale On ,';
& = - ) rrovnd O B "y
ground of uncertainty, but not on the merai 10 e, ¢ "n‘
p . H n vor v
sells the future offspring of a particular a

"

r

Generally, Gharar can be divided in two catCE“”F‘ ) ir, minor gharar) is ()

First: Tolerable Gharar: The Tolerable Gharar (Gharar }a“fri' " t the C'-‘.L'.m;c nf'|;Jm that Can )

tolerated and acceptable by both partics, an.d would not :l :Lh naxt waek wic lc CONtragy ":.
example. buy a specified car from dealer which will dcl\m'm ‘)'n ciiatcmc tl ' m.cm ice 1,

100 million. Although the car does not exist today (Umcml.m'\ " oE o ’ ‘¢ dealey howgy
will ensure that the car will deliver to A at the time agreed. Muslims jurists agreed gy the f.":w:

i e 1]
gharar (gharar vasir) is tolerated and permissible.

Second: Prohibited Gharar: The prohibited gharar (L"‘-'"‘fg "‘}“‘?L 'T““"i’ ";c-“-c"'-l\c #haray) "
uncertainty which is so high and overwhelms a contract = ?l may ar’l s¢ when one the byy, ,
seller is not capable of taking responsibility due to lack uIAm:lJ““‘) age from legal ang ¢
aspect, the buver or seller is coerced, the object not exist, not free from cﬂcumhram“_ a
specified or not according to specification, or the prlcc”nnt stated in lhc-agrccmcm and twg p,

in one transaction It is emphasized by Ibn Rushd™ the major gharar Onginates frop, o
iznorance and lack of information over the nature and attributes of an f‘thCLI. a douky Over :-‘
availability and existence, doubt over its quantity and quality, or exact information u,mm?x
the price, the unit of the currency in which the price is paid.“and the terms of payment, |y iy,
related to the time of payment and deliverability of the object.

" e
“‘df igh

** Sami al-Suwailem, 10 ensure equity of a transaction, cach party should have a detailed knowledge of the by
matter. thereby removing the inclusion of uncentainty (gharar) in the contract which resulty in illicit Bain (nba glfua
or riba of excess); Averroes, or Ibn Rushd (d. 1198), a great Malik! jurist who stated the cause of an illicy gale hay
four grounds: riba, gharar and terms that conduce one or two or a combination of the last two F E Vogeland § |
Hay e-s, 11, Islamic Law and Finance, Religion, Risk and Return, Arab & Islamic Laws Series (Leiden Brlt, 17,
. 68,78
ijPlbid, to ensure equity of a transaction, each party should have a detailed knowledge of the subject matter, therety
removing the inclusion of uncenainty (gharar) in the contract which results in illicit gain (nba al-fadl or riba of
excess); Averroes, or Ibn Rushd (d. 1198), a great Malik! jurist who stated the cause of an illicit sale has four
grounds: riba, gharar and terms that conduce one or two or a combination of the last two. F.E. Vogel and S
Hayes, 111, Islamic Law and Finance, Religion, Risk and Return, Arab & Islamic Laws Series (Leiden: Brill, 199
pp. 68,78
"' Kamali M H, ‘Uncertainty and Risk Taking (Gharar) in Islamic Law," paper presented at The International
Conference on Takaful Insurance, Hilton Hotel, Kuala Lumpur, Malaysia, June 2 1999, : (1999) 7 (2) 1M Lss
Joumal, 1-21.

*~ Ahmad, Taris et al, /slamic Banking and Finance: What It Is and What It ShouldBe, (UK, 1st Ethical Charnable
Trust, 2010), 5.

" Ibn Rushd, Abu Walid Muhammad ibn Ahmad. (1401/198] ). “Bidayat al Mujtahid wa Nihayat al Mugtasid”, V&
2. Beirut: Dir al-Kutub Al-, Ilmiyyah.

* Ibid.

282

Scanned with CamScanner



AL VOL: . :
yRN. 5 peljeves that the wisdom behind the
miyy? ;sbtt];e elements of' l'mcerta(';nyy.anc_i hazarfi in. Which t
ﬂ lb".hich Cont:'S oroperty for vamtles.an mjus.me \'.Vthh 1S kind of immomlity and
£ W e €8 v example of gharar is conventional insurance, Conventiona) Insurance
I come ontem oraI )arar' It is because the subject matters exchanged in the °0nl‘ [ 'LL‘
i r\f essive go]ne)’ which is a kind of a buying ang selling contract thys m11:?:, ;‘}u‘
;arf;m andc':n ditions or requirements of reasonable knowledge in the subjcc; ﬂm!l:lcr:;‘
i\;\\ﬁiu; ;,\'Pose? ;g the ability to deliver them. Thus necessitate 5 definite fixation of (e subject
‘_“nmtﬂ s we! < not true for an Insurance cor?tract. Any breach of one of the conditions
! ond this ertainty in the subject matters either the premium or the compensation. And
fvx:tcf’ljt an Ul?:se uncertainties will lead to the uncertainty of the execution of the contract
N '“,quenlly’ :nvol‘/es uncertaintie§ arising due to uncertainty of the happening of the insured
n]f It alsfas the time of happening? Although the event or the time is beyond man’s contro|.
ﬁ:;nf s\\’z]t sttached with these conditions is not allowed due to want of
o g

knowledge. Want of
;1\, cont itself shall result in the existence of gharar in the contract %

" 1ledge
i

prohibition of gharar sale o any

he Salc \Vi” rcSul’l

’
A

jsir
2 f‘ﬁfé Arabic word from the word al-yasar (casy)
Maislr

me of chance *or refers to acquisition of wealth by chance whether or not it deprived the
o

le’s right and cause harm to others,*® or obtaining something e.a§ily withpul any hard
g PEOP ceive benefits without working. According to al-Masri** Maisir and qimar has the
ok OF ing, it is a game of chance with a combative relationship between two contracting
o meanh (%% whom undertakes the risk of loss, and the loss of one means gain for the other. In
= ea; if a person puts some of his money or a part of his wealth at stake wherein the
Dm(e);r::(}(:f,money at risk might bring huge sums of money or might not bring any. In the
am

mon practice, Maisir is used to refer to as a gambling. Another term used in the Qur’an is the
com . °F 10 2
word of ‘azlam’ means gambling practices.

literally means easily available wealtl

term Gambling in Islamic finance is defined as any transgction conducted by the two parties

. the ownership of a particular asset or service which causes benefit to one party and

Lerrc:sf;S;thers by linking a particular transaction with an act or event.". Ibn al-Arabi defines

maisir or qimar as a game where each con;estanth §§i}'(s tog;i;f;:ﬁtn glsqurl‘,l:;rplrl; &?eesrtt}?ul;k‘c() o}\}/;:;

ided for the winner. In prohibiting . , :

?}:oprboex;?;};,tl;:;oijcrizzziid and. gambling, and the altars of idols, an; '1511«3 games of chance are
abominations of the devil; you shall avoid them, that you may succeed.

. . \ k
o ; ineeri d Islamic Contracts, (New York,
“Kamali, M H Fighi Issues in Commodity Futures in Financial Engineering and Is
, : iah.
Palgraves, 2005), 20-57. R ¢ *(2002) 10 (2) Jurnal Syariah. .
’ . () inInstingnce, "(elic} BB L g S s Dir al-Hadith,
j: Alhmacl R ll)?l::fl Ol{gflhuc;::;ﬁ:cllcfl:;m:hyrﬁad al-Anshari.Al-Jami' Li Ahkam Al-Qur'an,” Dar
Al-Qurthubr, Abi, ‘A a

Vol. 2,( Cairo, 2010). »
. Ibid ] 3 ibagadt wa al-Jawaiz”, Damascus. (1993).
®Al-Misri “Al-Maysir wa al-Qimar al-Musa
o - Misti, Rafig Yunus.
g Kamali, (n. 35), 20-57.

Qur’an 5:90.
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KWASU LAW JOURNAL VOL.3, N&-2 === s to provoke animosity and hatrey 2

__ ‘ . «The devil wan _ rememberin ong
Similarly, the Qur’an also stal‘;fl’; Than to distract yoh t;rlom 8 God, andgfl"'u
through intoxicants and gﬁm(s::;i’) will you then refrain: "om,

observing the Contact Prayers . At eh
variously interpreted to refer both ¢ |

iver” (1 et HITH

iroke of the diver” (i.e. anything , di\-'sl' N

buyer touches (a game P[a)-ed by mep, er my

etermined by the throwing of g rock (;ms .
\

dith have been

sale of “the S
mined goods 3
le of goods d

In relation to the sale of goods, ha
to gharar because they forbid the
return with after a dive), of unexa
Mohammed’s time), and of the sa
game).” One of such hadith is

it is gharar. The Prophet (forblat‘!c ;alc_ of why is ;

{ the udders, sale of a sl.a\c when he S unawgy : b
[sale of] the copulation of the stallion e

t
., 44 . .
til he [measurcs] it. Q

Do not buy fish in the sea, fo
wombs, sale of the contents 0
Messenger of God forbadelthe
purchases food shall not sell itun

mic game-sales are clear; the byy,

these pre-Isla
and P hing of an unknown value,*’

l’“lu
d to sell, somet b

The similarities between gambling
forced to purchase, and the seller force

5.3 Ribah "
. : @ o i o aepansion, or growth. Allah (sw) s |
The literal meaning of riba is increase, addition, expan 1) saig: -

%
when we pour down rain on it, il is stirred 1o life, “”‘{ " r:nrcllh (Z::,:U [ .Ihus: the growth c»:
comes forth from the ground is labeled as ribd. !'h: (SW l".) also - - Lestone party g, h
more numerous ('arba) than the other ' Thus, an increase in num er, amnu_m. elc., is CONSider,s
“riba” in the lexical sense of the word.*8 In the context of Is[ar‘n‘lc ﬁnancg. It means an Mdit’.r:
however slight, over and above the principle of a loan or dg?l- Hence riba Includes both ‘Nr:
and interest as used in modern commercial terminology.” Imam S;rakhsn, Al-Shirbing o
Imarah define riba as an excess from initial capital that required in a busincss tramm;{:
without any equivalent counter value that justified by slhari"ah. The additional senge in t
context of riba is the extra money earned from the capital in a way thal‘is not justiﬁcdu.:
shari‘ah, whether it is small or big amount as indicated in the Qur'an.”” Attia™ 'views ribg i“;;
of the most significant financial prohibitions under the Shariah. The rationale for the prohibitios

2 Qur’an 5:91.
“Nicholas C. Dau-Schmidt, ‘Forward Contracts—Prohibitions on Risk and Speculation Under Islamic [z
(2012) 19 (2) Indiana Journal of Global Legal Studies, §33-553. '
* See frank E. Vogel &Samuel . Hayes, ‘Islamic Law and Finance: Religion Risk and Return,” (these hadiths on
gharar, which means “risk” or “uncertainty” in Arabic, are attributed to Ibn Hanbal, Ibn Maja, Bukhari, ad
Muslim). (19938), 88.
* Ibid
% Q22:5
:016:92
: E‘:.l él{;g?i)l.l, Financial Transactions in Islamic Jurisprudence”. (M. A. El-Gamal, Trans.) Damascus: Dar AF
*) Reyadh Mohamed Seyadi, L ic Fi g

yadi, Legal Aspect of Islamic Finance, (2015) 29 (3) Arab Law Quarterly, 285-295.

**Muhammed S A, Understanding Islamic Fi Lond i

*' Muhammad Iman Sastra Mihajatl, ‘Conter oran }?n S ey M
: " ‘ ibd i ' :

Finance, * (2016) 2 (2) 11UM Internat porary Practice Of Ribd, Gharar And Maysir In Islamic Banking

2bid. onal Journal of Islamic Management and Business,.
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| I,IAI"Jnl , ' e |“ i :
A . ced to aqurtanic verse which provides thus:
‘\‘ .

! o bling. and fear God so th
M

!

O Belje

very! l)n
ALYOU may prosper * 5 '
. and redou ) > Prosper,

not Lonsume rip,
abari, Abdullal Saced enunciates: Fnfar:
e oy ‘,\h el l.\pl.unmg the me
' it P Fabar (310 ATD, the well known commentator oy the
ks !.]A\ ' .
\ ) { .

o ol consume riba afier having professed Islam g YOu have hee)
5hm The wav pre=Islamic2 Arabs used to Consume rihg
l\. . " ‘ N N 4

pave @ debt repavable on @ specific date When' thar
i P v ' * The
,!('Hh”"" repavment from the I!:. .h.hlyl. ‘ The larter wonld
jebe: Dwill add to yourseealth. Thiy iy the ribq which wa
Jebt,

14 is forbidden inthe Quran, the tradition of the Pr
\.!!\i.:i In the Quran, the strongest prohibition is provid
" Those who devour usury (riba) will not stand ¢

his touch hath driven to madnesy
hath permitted trade and Jorbidden ribg Those
Lord desist shall be pardoned for the past; the
repeat (the offense) are com
will deprive usury of

aning of ),
Qurtan, sy s:

\ﬁ‘ "
Wl

term ygey in

! COnsuming
was that oy, of th
dare came :

V. "Defer the EPAyment of gy
s Jnuhlnlund mmuh.’nl Al
nnhcl (pbuh) (Sunnakh),
ed in the verses {2:275-

! Xeept as stands one
That iy because they say:

" "tfﬂ"‘(‘
"M owould

the creditor would

and consensus
279):

whom the
Trade is like
who after receiving (i
ir case

Evil One by
riba’ hur Allah

. rection from their
‘ : Is for God (10 judge). bur those who
pamions of the fire. They will abide therein (forever) God

all hh'.\‘.\‘mg. and He will give increase Jor deeds of charity. For He
loves not creatures ungrateful and wicked ye who believe! Feqr God, and give

. ! Wicke _ up
what remains of your demand for ribg it ve are indeed believers. If ve do not [g
ribal, take notice of a war from God n :

e up
| and His Apostle: bus if ve turn back ve shall have
your capital sums, without increase or diminution,

There are many proofs of the prohibition of ribs in the Sunnah of the Prophet (PBUH),
them is from who reported as follows:
The Prophet (pbuh) said, "Av
asked, "O Allah's Apostle! What are they?" He said,

Allah; to practice sorcery; 1o Kill the life which
cause (according to Islamic law); to e

Among

0id the seven great destructive sins."

They (the people!)
“To join partners in worship with
Allah has forbidden except for a just
at up usury (Ribad), to eat up the property of an
orphan; to give one's back to the enemy and fleeing from the battle-field at the time of
fighting and to accuse chaste women who never even think of anything touching chastity
and are good believers. (Bukhari & Nasai)

labir reported: * Allah's Messenger (pbuh) cursed the

accepter of interest and its payer, and one
who records it, and the ho witne

sses, and he said: They are all equal. (Muslim). From Ih_n
Masud, the Prophet said: ‘There are seventy three different types of riba, the least of which is

g . - . . T * N r
equivalent 1o bed. ling one's mother, and the worst of which is equivalent to destroying the hon
of a Muslim. (A [-Hakim).’

. N —_— hen it is like
From Abu Sa‘iq al-Khudri: *The Prophet said: *Do not sell 5 i fer ‘L-;,M u.‘f ‘1-‘7” ‘\'r,;;c’r,: ’:‘: is h’k:-
for like, and do not increase one over the other; do not sell silver for silver excey s i

———

::Qur‘an 3 verse130.

( A i ‘{ R‘I"ﬁf i‘"\i l‘l.‘
l . :l LI Snce ] n T 4 4 Shhh’ (,f lh(‘ !" ('hh'l .
- i i 1 A”"q a l.[ I’"l t'.ﬂ. b 4 : ' l
Onf I \‘ dt IS"J"”L Bd" . . fien ©

§ ——
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1 what is away [from amg,,.,
for like, and do not increase one over the other; and do 1ot 5¢ ong i hese)

for what is ready. (Bukhari and Muslim). '

. . ial element. Sp
Any Islamic contract can be rendered as riba if it IO.SES ltikf:bf::'\aar:;ial managch(u::; ol
inc) d Mudarabah contract, whereby the_Mu_danb or g il ant
:::iltlulc'ina;';stlcjdat:: the Rabb-al-Maal. Likewise. In 2 -\::;l‘m;n?mct becomes \oid) ;::f
guarantees the capital of another parinef, the pmne‘rmc[s i
constituted. Since the substance for both of those con
risk shifting.

ey

: : \ Riy
s profit and risk sharing, Tather i:
n

ivisions of riba with some
) i ' nest scholars as 10 the ‘d""_ ey § clasg
THECE XN BT pNEe L h and ribd al fadhl”" while some classify same inyq ‘
i s riba i ribd al- :
same into two, that is, ribd al-nastah and Ti% e P —— S,
with the addition of riba al-yad. Ribi al-Nasiah (riba nln CrL::”thc gt v :‘i;hl_\ b
counter values , 0ang
settlement or payment for one or hmh. c Y R ne k
conventional bzn‘i.” Riba al-Fadh (riba in surplus) occurs \: ';:Sulinm ok fa pllcus}:wr eeyy
charged in the exchange of a specilic commodity ”:Jhlml":rl lr() ram."Riba ﬂ-\ag l: angin
¥ H v el O . J . L
latest model of gold of 100 gram with an old m =

ga
s
deferment on both price and subject matter or On¢ of them.

yin,
hl‘cc 4

le wigy

5.4  Lack of Pension Shari'ah Advisory Board T I T WIS S . W

Over the vears, the management of pension schclmc n Nigena .ms hs ::milnn: :3 hf‘ Multp}e
and divcr'se problems such as inadequate tund!n&'- lnadcqumrl- su ‘L oy nd grants, Poop
documentation and filing in pension offices, direct r_clca‘c of pension .un 's o undcmmm
accumulated arrears of pensioners, inability to determine aprmpfl‘ltcl "‘\;‘Ulmtbll! portfolio |y
of accountability, corruption and embezzlement of funds. Others include C\}J‘m. rsome ;lmmﬂcg
procedures, incompetence and inexperience o!’ pension slaIT‘adch to poor human rcl':mnns. lack
of etiquette and simple courtesy. However, from the Isl_am:c qncntcd .pcrlspccmc_ It would
imperative to include as one of the challenges to the adm.musl_f'anon of pension }Chcmc in Nigeriy
is the lack of Shari'ah Pension Advisory Board. A Shan a.h board IS an independent body,
entrusted with directing, reviewing, and supervising the activities of Islamic financial Institutions
for the purpose of Shari‘ah compliance™. Shari'ah gov emance 1s c.or_xsidcrcd a unique kind of
governance in financial architecture, as it is concerned with the rchgi.ous aspects of the overg))
activities of Islamic financial institutions as compared to the conventional concept of corporate
governance. The institution of Shariah board is one.of the most important components of

**Ibn al-Qayyim al-Jawziyyah, Muhammad ibn Abi Bakr. “/'ldm al-MuwagqiTn'an Rab al-‘Alamin”, Vel. 3. Cairs
Maktabah Ibn Taimiyyah, (1999).

**Al-Shirbini, Syamsuddiin Muhammad ibn Muhammad al-Khatib. “Mughni alMuhtdj ild Ma'rifati Ma'ani Alfzz
al-Minhaj, Cairo: Dar al-Hadith ,Vol. 2. (2006).

" Chpara, Umer, ‘Islamic Banking and Finance: Fundamental and Contemporary Issues, chapter of the Cax
against Riba: Is It Compelling'?Saudi Arabia: IRTI-IDB, (2004), 25-50.

' Al-Shirbini, Syamsuddiin Muhammad ibn Muhammad al-Khatib, “Mughni alMuhtaj ila Ma'rifati Ma'ani Al
al-Minhaj, (n. 56).

:; Muhammad Iman Sastra Mihajat, (n. 51).

Bashar H. Malkawi ‘Shari‘ah Board in the Governance Structure of Islamic Financial Institutions Sowrce. The
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6. Conclusion and Recommendations ber of i
New Contributory Pension Scheme has brought to the fore a number of improvements g, the

previous regimes. This becomes apparent in the aspect of ensuring safety of .lhe funds ang off
course investment in profitable ventures as well as measures put in place to ggude against abyge
However, administration of the pension funds gives one serious concern especially from Shari’a,
compliance argle. The reason being that, the present framework for the new pension scheme
offends a number of 1slamic principles of responsible investment. The paper finds that Shari’a
dictates every aspe~t of huslims including their funds’ spending and saving habit amidst the
Kind of investment their funds are subjected to. The study finds that in the administratjon of
pension funds under the new pension scheme, Shari’ah issues of riba, maisir, gharar were not
paid adequate attention to. This is owing to the fact that the new scheme does not make provision
for Shari'ah Advisory Board in the administration. It is hereby recommended that the ney
pension scheme should be amended to make way for utilization of Shari’ah Advisory Board to
avoid further violation of Shari’ah principles in the administration of pension funds. Islamic
finance industry should also be utilized with a view to investing pension funds in Shari’ah
complaint ventures.

“ Ibid, 5. 24 (1).
" Ibid, s. 24 (m).
" Ibid, 5. 24(n).

" Ibid, s. 24(0).
"Ibid, s. 26(1).
“Ibid, 5. 27(1).
“Ibid, ss 17- 31.
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