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Legality of the Right to Self-Defence under Islamic Law

Kamaldeen Olaitan Salman*

tract :
;E: purpose of this paper is to delineate and explore the concept of self-defence under Islamic law as

sated in the narration of Sahih Muslim hadith 140. Giving this, the current study is purposed rohprc;;igi
comprehensive answers to a series of research questions. Thus, the primary qz{estzon ;)f jl{aaper .: oz; 7
formulated as follows: What is the legal basis for self-defence under Islamic Law 0 conlm; ) N
secondary question of paper should be articulated as follows: What are 'the principles of se ﬁl_efer;q t
under Islamic Law? After everything has been given due consideratic»{i, it is necessary to generalise ;1 a
self-defence under Islamic law has specific legal basis, specific prfncrples, and peculiarities in f ez;
practical application of these principles by different schools of Islamic legal thougi'zt. {t was 'ascertan;ze
that not only self-defence, but also killing in self-defence. The first and foremost principle .snpu-late:s" that
killing in self-defence is permissible under Islamic Law and neither blood money nor relr?‘:bu!:on is
mandatory if an attacker takes action to kill the defender, while the defender is d.epr:ved of any
opportunity to escape albeit he has taken strenuous efforts to escape and consequently is force_d by the
circumstances to kill the attacker by way of defending him/herself or by way of defending his family.
Keywords: Self-Defence, Islamic Law, Basic Right, Legality, Killing

1. Introduction

Self defence is one of the basic rights under Islamic Law. It is one of the defences that absorb the offender
the punishment for the offence committed. Self defence absorb the offender from paying blood money or
retribution when it is established that the offender tried all possible best to avert the killing or killing was
done to protect his/her property from the attacker. Not many Muslims are aware of the basic right of self
defence under Shari’ah. However, Islamic law, as a law with distinct rules and regulations, provides cases
and instances where self defence can be said to be justified. To this end, this paper aims at explaining the
condition for the plea of self-defence; the implication and result of successful plea of self-defence; the
penalty for the person killed as a result of self-defence; the reward available for the person that is killed as

result of defending his property. This paper will further examine the condition that must be satisfied
before a Muslim taking benefit of self defence.

2. Conceptual Framework of Self Defence under Shari’ah

Islamic law is distinct law from other legal system. The acts that constitute offence or offences are well
stated with their punishment under the law. There are different defences that are available to the defender
who acted in a manner to defend him or herself against any act that may constitute offences under Islamic
Law.. Punishments are prescribed to anyone who commits offences under Islamic Law. However, under
Cértain circumstances, the law exempts an offender of a criminal act from punishment. Reason abounds,
lhat_l§ due to absence of intention, mental defect, involuntariness, infancy, etc. The basis for this is the
radition of the Holy Prophet (S.A.W) which says: “Three categories of people are exempted from

PUHI.Shment_ and religious accountability: an infant until he attains majority; an insane person until he
egains sanity and a person who is asleep until he wakes up.’!

-“_____-___
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The word punishment from the above tradition is in relation to the prescribed offences namely Hadd? ang
Qisas.” There are various types of defences under Islamic law available to the accused to exonerate him

from the punishment prescribed for the offence committed, for instance, infancy/minority, insanity,
mistake, necessity and self defence,

Above stated defences are available to the accused which must be established with otl;_ertvarlom
conditions attached to each of the defences. As discussed above, self defence is one ?f the 'afoo;z fthadt
vacate criminal responsibility; it is a principle of well recognized by Islamic Law. That is chln:l:1 ::Sir . :n

not only his person or property from an illegal assault, but also to defend other persons an property

. s ki injured, one incurs
from a similar illegal assault, to the extent that if the person who assaults is killed or mnjur
no liability of any kind.*

: i her Muslims
The Qur’an provides clear evidence for the use of force in self.-defence and for ?ef::ggg g:)pr;ssed rou
who are oppressed but unable to defend themselves. Permiss;on to use force to s Holiy Biuan®
weak Muslims is specified for Muslims. This is well stated in number' of veLseS ke e i
Specifically in Qur’an chapter 49:9, allows the use of force against other

circumstances thus:

If two groups of the believers fight each other, seek reconci-liation betyveen t_heEm. Anc; tl)fz; :élfooi ltlgg?;
commits aggression against the other, fight the one that commits aggression -untll it cog}e et o
command. So, if it comes back, seek reconciliatiﬁon between them with fairness, and main j :
Here again permission is given to fight aggressors.

The above quoted verses of the Holy Quran are the bases for the. p'rinciple of se.lf-defence in I.slam'lc (Ij,{:_l’W.
Although, those verses have been used and categorised as auth.c)r!tles for defeflswe and o.ffenswe J iha .
Analysing the Quranic core of the legal basis of self-defence, it is deensled wise to take into conmderatpn
the fact that the Quran promotes enthusiasm for the faithful cause. This 9shows that self-dgfence s
Justifiable under Islamic Law as long as it is committed for the faithful cause. : From the contrasting point
of view, if violence is driven by temptation, rather than by enthusiasm and faithful cause, the act of such
violence cannot be considered self-defence from the perspective of the Quran.'°

? Hadd is a singular form of Hudud. Hudud are punishmet that aretextually designated and apply to crims whose
penalties are mandatory defined in the Holy Qu’ran or prophetic tradition. Hudud are crimes with fixed
punishment in the Holy Qur’an and Sunnah. Under Islamic Law, Hudud apply to only seven crimes, namely; Al-
Zina, al-Qadhf, Al-Sarigah, Shurb-ul-Khamr, AL-Hirabah and Al-Baghye.

*Qisas is another form of punishment for the crime committed and i
slaying, wounding for wounding and mutilating for mutilating etc,

* Bambale Y Y, Crimes and Punishments under Islamic Law,

® See Quran 42 verses 41, where Allah says “if one avenges
chapter 42 verse 40, where Allah says “they counter aggre
chapter 42 verse 39, when Allah states that: when injustice

: Quran chapter 49:9

The classical fugah’ did not divide jihad into the two categories of offensive.” Rather, in their
own peculiar way, they analysed the underlying cause (“illah) o f iihad

concluded that its underlyin ' : : Jihad and most of them
: oo ying cause is murabah (war against Islam of Muslims). As the existence and non-

exlste?nce of the ‘illah indicates the existence and nonexistence of the ryle respecti\«:el they al el ded that

Mush{ns can fight only against those non-Muslims who commit murabah. They knew ti,at fi Ay Sobcopc y bah

i(f)‘fr':::il\?: i;ttebe;r?gefvn: cefS ‘Isa;tr[y tqutrike them first. That is why for them the division ofjilcl);; ?rrlrtlo z:it:;'egnrsr;:traaand

as of li ieni i
- gt cogv e &, il any, significance. It was more important for them to ascertain the situations,

t is simply mean retaliation by slaying for

(2™ Edn, Mathouse Press limited, 2003), .26.
an injustice, he shall not be blamed.”
ssion with an equivalent response.”
befalls them, they defend themsely

See also Quran
So also, in Quran
es until victory.”

“defensive” and «
f the obligation o

y the broader notion of murabah.
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The word punishment from the above tradition is in relation to the prescribed offences namely Hadd® ang
Qisas.’ There are various types of defences under Islamic law available to thq accused to exoncrate h.im
from the punishment prescribed for the offence committed, for instance, infancy/minority, insanity,
mistake, necessity and self defence. '

Above stated defences are available to the accused which must be establi:.;hed with other varioyg
conditions attached to each of the defences. As discussed above, self defence is one c?f the f‘actors that
vacate criminal responsibility; it is a principle of well recognized by Islamic Law. Thaz s fue 18 10 defeng
not only his person or property from an illegal assault, but also to defend oifher_persons‘ a'nd their pr Operty
from a similar illegal assault, to the extent that if the person who assaults is killed or injured, one incurs
no liability of any kind.*

The Qur’an provides clear evidence for the use of force in self-defence and for defending other Muslims
who are oppressed but unable to defend themselves. Permission to use force to defend oppressed ancsl
weak Muslims is specified for Muslims. This is well stated in number of verses of tht_: HOl_Y Quran..
Specifically in Qur’an chapter 49:9, allows the use of force against other Muslims in certain
circumstances thus:

If two groups of the believers fight each other, seek reconciliation between them. And if one of them
commits aggression against the other, fight the one that commits aggression until it comes back to Allah’s
command. So, if it comes back, seek reconciliation between them with fairness, and maintain justice.’
Here again permission is given to fight aggressors.’

The above quoted verses of the Holy Quran are the bases for the principle of self-defence in Islamic Law.
Although, those verses have been used and categorised as authorities for defensive and offensive Jihad.
Analysing the Quranic core of the legal basis of self-defence, it is deemed wise to take into consideration
the fact that the Quran promotes enthusiasm for the faithful cause.® This shows that self-defence is
Justifiable under Islamic Law as long as it is committed for the faithful cause.’ From the contrasting point
of view, if violence is driven by temptation, rather than by enthusiasm and faithful cause, the act of such
violence cannot be considered self-defence from the perspective of the Quran,'°

% Hadd is a singular form of Hudud. Hudud are punishmet that aretextually designated and apply to crims whose
penalties are mandatory defined in the Holy Qu’ran or prophetic tradition. Hudud are crimes with fixed
punishment in the Holy Qur’an and Sunnah. Under Islamic Law, Hudud apply to only seven crimes, namely; Al-
Zina, al-Qadhf, Al-Sariqah, Shurb-ul-Khamr, AL-Hirabah and Al-Baghye.

*Qisas is another form of punishment for the crime committed and it is simply mean retaliation by slaying for
slaying, wounding for wounding and mutilating for mutilating etc.

* Bambale Y Y, Crimes and Punishments under Islamic Law, (2" Edn, Mathouse Press limited, 2003), .26.

> See Quran 42 verses 41, where Allah says “if one avenges an injustice, he shall not be blamed.” See also Quran
chapter 42 verse 40, where Allah says “they counter aggression with an equivalent response.” So also, in Quran
chapter 42 verse 39, when Allah states that: when injustice befalls them, they defend themselves :

® Quran chapter 49:9

" The classical fugah’ did not divide Jihad into the two categories of “defensive” and “offensive,” Rather, in their
own peculiar way, they analysed the underlying cause (‘illah) of the obligation of jihad a'nd most ’of them
concluded that its underlying cause is murabah (war against Islam or Muslims). As the existence and non-
existence of the ‘illah indicates the existence and nonexistence of the rule respectively, they also concluded that
Muslims can fight only against those non-Muslims who commit murabah, They knew that for combating murabah
sometimes it becomes necessary to strike them first. That is why for them the division of jihad into defensive and

offensive categories was of little, if any, significance, It was more im ' S
: ; : i portant for them to asc uations
which were covered by the broader notion of murabah. ertain the sit ;

® See Quran Chapter 9 verse 38-41

9 4 5 Ta
Isl, ’ ; ; :
" i’bﬁ;t;rs R, The Islamization of Criminal Law: A comparative Analysis, (1 994) die Welt des | slams, 246-274

until victory.”
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Prophet (S.A.W), the popular authority on this principle is the hadith reported

o gunnaht of the Holy

L“; Abu Hurai.rah (_RTA) ‘tdh-afi\ Holy Prophet (S.A.W) said: It was narrated that Abu Hurayrah (may Allaah
k bg pleased with hl_m') Sl man came to the Messenger of Allaah (peace and blessings of Allaah be
Sl o bim) and .salc‘:l. O Messenger of Allaah, whz:t do you think if a man comes wanting to take my
C e ty? He 55.11(,1: D_o not give lum. yo‘ur property. .He said: What if he fights me? He said: "Fight him."

s . What 1fhel;(|lls me? He said: “Then you will be a martyr.” He said: What if T kill him? He said:

e will be i1 Hell.

Another authority from the Hadith of the prophet Muhammed was the one reported by Sa’eed ibn Zayd.
Loopwes warrated that Sa'eed ibn Zayd (may Allaah be pleased with him) said: “The Messenger of Allah
;  (peace and blf_:ssirllgs of _Allah_ be upon hip‘n) §aid: "The one who is killed defending his wealth is a martyr,
. teoe who is killed defending his family is a martyr, the onemwho s killed defending his religion is a

martyr, and the one who is killed defending his life is a martyr

e bases for the right of self defence under Islamic law.
for anyone to take over the property of another person

ions of the prophet are th
rm of force against another person unlawfully or

d that it is forbidden
for anyone to use any fo

n for it.

The above quoted tradit

~ The hadith has clearly state
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urists are of the view that
person or a
her than to cause

ew. That is the person
the animal. They argued tha

¢ the animal is not con

. Inam Maliki, Shafi’i and Hambali ]
_ f;rsc_’“ who is being assaulted by a minor, insane
. ag;i:mﬁﬁanon means. of resisting the assault ot
o th:gr' But Hannafi jurists hold a contrary Vi
- Bavgl eath of minor or the insane and compensatory vall.le of :
- " Watlable to suppress a crime, but that the acts of a minor, insan¢ 0

sidered a

S, sl : i 001), 38
g ’9 )S gm. lts Law and Societ y(Vol.3) (Federation Press, 2001), 38.
B Vadsp 46-274.

g RD: Law of Crime and Self-defence (Mittal Publications, 1993), 93-

1§
1§

lhig N

Nﬁl‘;at Srated by Muslim (140) iin [rwa'
i Ydim (144) _ 0 sadiiaeli by i Adbad T

h Eﬁ'Ghaleel')(,‘fig;!r;‘l"mldhl (1421), al-Nasaa'l (4095), Abu Dawood (4772); classed &

Y

209



KWASU LAW JOURNAL VOL.2, NO.1 2021

se. But that the attacked person may inflict wounq or
1S€.

crime. There the right of self-defence does not ar
e death.

injury to ward off the attack as necessity but not to caus

.4 out automatically unless the cq,,
defence cannot be carried onetiy Aulfilled in the cas::

fse'f‘defence11;15a vrrg.ht to self-defence without rigk o

: i p . A individua " Yo
In like manner, it is often impossible to actualise an llr};dr'lfg continue analysis ofﬂ?e Pnpc:ples of self.
[slamic jurisprudence sets

becoming a participant of subsequent criminal process. sting to note that, _
defence under Islamic jurisprudence, it is extremely Intere defence is not punishable. Prior ¢,

illi in self-
forth a series of principle under which killing a person I s e s e In the proliibiio
examining these prri)nciplzs, it needs to be stated that the.bas.w: rulegof‘ Islamic nof
ending an individual’s life unless it is decided so by the judiciary.

3. Conditions for the Plea of Self-Defence
As a matter of fact, the recognition of self-
handling the matter decides that all requirements 0

y other individual kills anothe,

Muslim or an R .
minal punishment for

' i ivocal that, if a
[slamic Law makes it very clear and unequivoca ’ 1 deserves the cri

individual, the killer is recognised as a murderer and CvS%7 ? b i d .
20, : & ; ific obligatory situations, 10 which it is lawful to resist
murder.*’However, Islamic law prescribes specific oblig

: om punish 21
aggression because of obligation and, thus, the killer can be found 11}1;90611_;a:;ff:§:f§;ce Snder ITE:TIL'
These situations correspond with the principle of innocence for killing 1 Ic

jurisprudence. The conditions are as follows:

i. There must be an attack. The first and foremost principle stipullates. tha't killing in Se_lf-defence is
permissible under Islamic Law and neither blood money nor retribution is‘mandatory if an attacker

takes action to kill the defender, while the defender is deprived of any opport.unity to escape alt?eit he
has taken strenuous efforts to escape and consequently is forced by the circumstances to kill the
d principle originates from the fact that

attacker.”> The key rationale underlying the above-captione | .
such killing in self-defence is necessitated by the individual’s first action to kill tbe other and that there
was no other alternatives to avoid the killing in response. It becomes an obligation to act in self-

defence arises under the aforementioned circumstances.” However, it can be inferred that such
obligation does not emerge if it was attainable for the defender to repel the attack without Killing the
attacker, either by way of shouting or calling for help.

ii. The second condition of killing an attacker in self-defence articulates that any killing taken place in a
house, shop, or store which has been committed with an intent to prevent the attacker from stealing the
defenders possessions is permissible under Islamic jurisprudence, because it can be qualified as an
individual’s right to defend one’s property.”* This is also in line with the hadith of the prophet
Muhammed which permits Muslim to kill his attacker to defend his property or his life. “O Messenger
of Allaah, what do you think if a man comes wanting to take my property? He said: "Do not give him
your property.” He said: What if he fights me? He said: "Fight him." He said: What if he kills me? He

_ said: "Then you will be a martyr." He said: What if I kill him? He said: "He will be in Hell”®

iii. i’lll'gievtilcllll:gllgleportant condltl.on of kllhng in self-defqncef lfnder Islamic jurisprudence provides that if an
: e monstrate resistance against another individual who makes attempts to rape his or her

onour in his or her residence or somewhere else, it is permissible to kill the perpetrator as a result of

18
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that it constit i the qualificati »
¢ a significant function for the q 1On of an 4,

Third, the principle of proportionality loses its po
principle of proportionality stems from the fact
jurisprudence of self-defence and, thus, carries ou
constituting an act of self-defence.™

t

- defence needs to be ceased at the
Fourth, a violent act which is conducted for the purpose of self-def Ment

when a wrongful conduct is corrected or prevented.”.

gral element of the right of self-defence, due ¢, the

i i ised as an inte : : )
Fifth, a retaliatory act cannot be recognised forced against a crucial act of attack whic, )

fact that the right of self-defence is automatically en
imminent of obvious.*

c Law has quite different meanh}g compared 1, |
other legal systems. The fact is that Islami, -
oportionality in self-defence to dwiqe methods, |
d scope of the principle of proportionality 4.
s, under Islamic jurisprudence.

It is important to emphasise that self-defence under Islami
the concept of self-defence under international law or
jurisprudence restricts the scope of the application of pr
whereas, in other legal systems the legal dimensions an - g
determined by the political authorities of the pertinent state. _In other words, under Islamic i
the concept of self-defence in conjunction with the principle of [.,roportlonallty 1s given the divine
meaning, This can be seen in the word of the Holy Quran and hadith of the Prophet Muhammed thy
sanctioning the use of self-defence. ‘Fight those in the way of God who fight you, but do not .
aggressive.’*®

The aforementioned quranic verse makes it clear that self-defence is a very important concept of Islamic
law which is based on a variety of immutable principles. Apart from the principle of proportionality, the |
Quran underlines the principle of criminality of aggression. In other words, self-defence can be |
considered as such under Islamic Law as long as it is not aggression, because aggression is acrime.
Besides, the Quran and other sources of Islamic Law make it absolutely clear that it is morally correct and |
legally permissible to fight against those who wage war or other forms of aggressions. This doctrinal
position implies that self-defence is not only a legal right, but also a moral obligation.*

Also, it is deemed wise to acknowledge that self-defence cannot be motivated by violence. The Quran and
other sources of Islamic jurisprudence prohibit violence as a purpose or motive of Muslims’ actions.”
Therefore, self-defence is based on the principle of justice, because it is driven by the desire and necessity
of bringing justice. The principle of justice has universal significance under Islamic Law. This implies

that the aggressor must be stopped, prosecuted and punished through self-defence and other subsequent
means in order to secure justice ‘without due regard to geographical position.*!

It is very important to state that the amount of the property or wealth defending is immaterial in a case of
self defence. The Sunnah and scholarly consensus are agreed that if a Muslim assailant cannot be warded
off except by killing him, then he may be killed, even if the wealth that he wants to take is a small
amount, as the Prophet (peace and blessings of Allaah be upon him) said in the saheeh hadeeth: ‘The one
who is killed defending his wealth is a martyr, the one who is killed defending his life is a mart}‘fr, and the

Y Ibid,

3 1bid.

3¢ Yunus, (n, 32), 60.

2; Peter, (n.33).

£ I]:\)dil)z(rla ?n.F'l g’"“p’” of lemic nternational Criminal Law: A Comparative Searc (Vol. 5. Brill, 2011), 39-
“ Ibid.

41 Malekian, (n. 38).
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A Critical Appraisal of Judicial Attitude Towards Judicial Corruption in Nigeria
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1. Introduction Lol aetieal dtat
In response to the growing nature of corruption in Nigeria, the government enacte f S overnme:tu iy dea)
with the menace. These laws prohibit corrupt practices amongst the three organs of g » Including

ed or suspended by the President o

the judiciary. So far, several judges have been dismiss e : :
recommendation of NJC while some were arraigned before the court by anti-graft agencies on misconduyc
0

and corrupt charges including the Nation’s Chief Justice. Unf rtunatelj{, the menace continues to thrive,
This is because some factors have hindered the effectiveness of the anti-graft laws.

corruption and corruption related offen;:es in Nigeria,
iwa v Federal Republic of Nigeria' and Federq]
Walter Samuel.> The cases are recent decisions of
he Court applied the legal framework on judicial
hich the framework has been applied by the
been effective in curbing the menace. The
judge accused of corruption must first be

This paper reviews some selected cases on judicial
The cases under review are: Hon. Justice Nganj
Republic of Nigeria v Hon. Justice Onnoghen Nkanu
the court which generated a lot of controversies on how t
corruption in Nigeria. They also revealed the extent to W
courts and why the framework on judicial corruption has not

decision of the Court of Appeal in Nganjiwa v FRN that a .
sanctioned by the NJC before anti-graft agencies can prosecute them interferes with the power of anti-

graft agencies to combat corruption. This is one of the factors affecting the effectiveness of the legal
regime on judicial corruption in Nigeria. The decision sets a precedent to be followed before prosecuting
judicial officers. Thus, in FRN v Onnoghen, the jurisdiction of the Court to hear the matter was
challenged based on the decision of the court in Nganjiwa v FRN that the condition precedent to the
arraignment of Justice Onnoghen was not complied with. This paper therefore investigates the decision
of the court in the two cases as well as the arguments for and against the decisions.

2. Review of Hon. Justice Hyeladzira Ajiya Nganjiwa v Federal Republic of Nigeria (2018) 4 NWLR
(Pt. 1609) 301

2.1. Facts of the Case

The appellant Hon. Justice Nganjiwa was charged before the High Court of Lagos State for the offences
of unlawful enrichment by a public officer contrary to section 82 of the Criminal Law of Lagos State, No
11,2011 and making false information contrary to section 39 (2) of the EFCC (Establishment) Act, 2004.
The appellant however filed a Notice of Preliminary objection to challenge the jurisdiction of the trial
court to hear the case against him on the ground that the conditions precedent to the filing of the
Information had not been fulfilled. The preliminary objection was dismissed by the trial court by ic;s ruling
dated 23™ June, 2017. Being aggrieved with the ruling, the appellant appealed to the Court of Appeal vide
a Notice of Appeal dated 7" July, 2017.

The Court of Appeal dismissed the trial court’s decision and upheld the appellant’s preliminary objection.
The court held that the condition precedent for the filing of the charge was not complied with. Therefore,
the trial court lacks the jurisdiction to entertain the matter, '
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