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LEGALITY OF ARBITRATION AND CONCILIATION ACT (ACA), UNDER
THE 1999 CONSTITUTION

By )

Kudirat Magaji W. Owolabi* ';

Abstract

An efficient system of dispute resolution is highly necessary for economic
viability and sustainability of economies. However, despite the rising profile
of arbitration as an alternative means of commercial disputes resolution,

N:gena continues to contend with the issue of proper construction of the
provisions of the 1999 Constitution in respect of legislative competence to
make laws on the subject matter of arbitration. The constitutionality of the
Arbitration and Conciliation Act (ACA) is in doubt due to the fact that
arbitration is not mentioned under the legislative competence of either the
National Assembly or the State House of Assembly under the 1999 )
Constitution. The ACA had been promulgated as a military degree under the J
military regime in 1988. The Federal Military Government (FMG) §
promulgated the Constitution (Suspension and Modification) Decree No. ! i
of 1984, FMG (Supremacy and Enforcement of Powers) Act No. 13 of 1984

and the Constitution (Suspension and Modification) Act No. 107 of 1993 A
which gave the FMG unlimited power to legislate procedurally and
territorially. The constitutional debate centres around whether the current
Nigerian Constitution of 1999 clearly determines which legislature, as
between the Federal and State, has the legislative competence to enact a

——

framework on arbitration legislation. Therefore, this article investigates the i
constitutionality of the continued application of the ACA as federal U
legislation. 7

)

Keywords: Arbitration, legality, Arbitration ‘and Conciliation Act, Nigerian 1999
Constitution and Legislative Competence )
(

1. INTRODUCTION |

]
The Arbitration Ordinance of 1914 was the first arbitration statute that applied to the,
whole of the territory now known as the Federal Republic of Nigeria.' Based on thej
English Arbitration Act of 1888, the 1914 Ordinance was passed on 31* December 1914,
after the amalgamation of the northem and southern parts of Nigeria.” The 1914
Ordinance was subsequently re-enacted as the Arbitration Ordinance of 1958, and

. Arbitration Ordinance No 16, 1914
2 A AAsouz (1994) 'Developing and Using C nmmercml Arbitration and Conciliation in Nigeria' Lawyer
Bi- Annual J. 1(1). 67
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eared as Chapter 13 inthe Laws o.f the Federation of Nigeria and Lagos 1958, Each of
1 regions formally adopted the Arbitration Ordinance of 1958 into their own laws. For
«ance, it was enacted by the western region as the Arbitration Law, Chap18, laws of the

estorn Region of Nigeria 1959, and subsequently by Lagos State as the Arbitration Law
apter 10, Laws of Lagos State 1973’

he above legal framework continued in force until the 14” of March 1988 when the
\rhitration and Conciliation Decree No 11 of 1988 was enacted by the Federal Military
overnment, Three significant features of the new regime introduced by the Decree are:
iist, it applies as a federal enactment throughout the territory of the Federal Republic of
\igeria, and superseded all State arbitration legislations.’ This was possible because of
he unitary legislative arrangements under the military regime, according to which the
federal Military Government was competent to legislate on any subject for the entire
federation, including the States. Second, it included for the first time in the history of
pbitration legislation in Nigeria, provisions on international commercial arbitration,
ndeed the overall framework of the Decree consisted of a mix of provisions which
wisted for domestic arbitration under the previous arbitration legislation and provisions
vhich were applicable to international commercial, inspired by UNCITRAL Model law
m International Commercial Arbitration and the New York Convention on the
kecognition and Enforcement of Foreign Arbitral Awards of 1958.° Third, the new
kgislation contained provisions on Conciliation, a form of Alternative Disputes
Resolution (ADR) for which there had, hitherto, been no legislative framework.

On the 29" of May 1999, a new constitutional and democratic regime emerged in Nigeria
ounded upon the Constitution of the Federal Republic of Nigeria 1999. An important
spect of the new constitutional arrangement is the distribution of legislative powers
mong the Federal and State legislatures. While the Federal Government had exclusive
“fompetence to make laws on matters iteminsed in the Exclusive legislative list, the State
overnments had legislative competence in respect of matters that were not in the
xclusive or Concurrent lists. Although, arbitration is not in the Exclusive and
Concurrent lists. ¢ . 193

The constitutionality of the ACA became an issue with the creation of the Nigerian
APederal Constitution of 1999. This is because; the ACA had becq promulgated as a
#ilitary degree under the military regime in 1988.° The Federal Military Government

S —

See Supplementary to The Nigerian Govern

ent Gazette Vol. 1,-No 66, Aug. 27, 1914; Supplement to the
Nigerian Government Gazeue No 92, Dee. 10 1914, The Ordinance way introcuced as a Bill in the Legislative
Council by the then Colonial Attorney-General of Nigeria, RM Combe. The Colony of Lagos was created in 1862,
and in 1863, the main body of English law was introduced in the territory e
B AAjayi (1960), 'The Interaction of English Law with Customary Law in Western Nigeria:
, 1Jof Afri. L., 4 (2) 98-114, 110 . ity = el

IO Orojo & M A Ajomo (1999) Law and Practice of Arbitration and Conciliation in Nigeria,
I8t edn, Mbeyi & Associates Nig Ltd, Nigeria. 6
P O domigie (2015) Commercial Arbivation Law
The Arbitration and Conciliation Decree was re-ch
(Laws of the Federation) Decree No.21, 1990.

and Practice in Nigeria, anlorfis. Nigtlzr_ia.
ristencd as an Act under the Revised Edition
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(FMG) promulgated the Constitution (Suspension anc} RiO‘?ig?atlg) ?t‘ngrge No.] of
1984, FMG (Supremacy and Enforcement of, Powers) ;199%‘ h_C;l 4 and the
Constitution (Suspension and Modification) Act No. 107 o which gave the Fpvg

unlimited power to legislate procedurally and territorially.’

The FM('s decrees were held as the supreme law of the country and any statuge
(including the Constitution) that was inconmste.ntq with a chefal .Decree,,"
would, to the extent of such inconsistency benull and void. The 1999 Constitution, on the
other hand, 'in Section 1(3) changed the legal status of such decrees by stating that, any
piece of legislation that js inconsistent with the Constitution W‘IFI to the extent of the
inconsistency be null and void. In order to preserve the existence of legislationg
promulgated under the military regime, Section 315" of the Constitution states that,
legislations that existed before the Constitution was made will remain as existing |aw,

7 J O Orojo & M A Ajomo (1999) Law and Practice of Arbitration and Conciliation in Nigeria. 15t edn, Mbeyi
& Associates Nig Ltd, Nigeria, 6
8  Ora Military Governor's Edict for the States =) A e
9 AAOlawoyin (2015) 'Coustructing the Road to Arbitral Prevalence: The Arbitration Law of Lagos State 2009
in Perspective’, Int'l Arb. Law, 2 , 34 .
10 This development js under the new democratic dispensation ol = e e o AE
11 Constitution of the Fedetal Republic of Nigeria 1999, Section 315. (1): Subject to the provisions of this Constitution,
an existing law shall have effect with such modifications as may be necessary to bring it into conformity with the
provisions of this Constitution and shall be deemed to be - :
(1) an Act of the Nationa) Assembly to the extent that jt is a law with respect to auy matter on which the National
Assembly is empowered by this Constitution to make luws; and
(b) 2 Law made by a House of Assembly to the extent that it is a Jaw with respect to any matter on which a
House of Assembly is empowered by this Constitution  make laws.
(2) The appropriate authority may at any time by order make such modifications in the text of any existing
law as the appropriate authority considers necessary or expedient to bring that law into conformity with the
provisions of this Constitution. .
(3) Nothing in this Coustitution shall be construed as affecting the power of a court of law or any tribunal established
by law to declare invalid any provision of an existing law on the ground of inconsistency with the provision of
any other law, that is to suy-
(a) auy other existing law;
(b) a Law of a House of Assembly;
(¢} an Act of the National Assembly; or
d) Any provision of this Constitution.
(4) In this section, the following expressions have the meanings assigned to them. respectively -
(a) "appropriate authority" wmeans -
(i) the President, in relation to the provisions of any law of the Federation,
(ii) the Governor of a State, in relation to the provisions of any existing law deemed to be a Law made by the
House of Assembly of that Sate, or
(iii)"am)_,r person arpuimed by any law W revise of rewrite Ihc laws of the Federation or of a State;
(b) "existing law" means any law and includes any rule of Jaw or any enactment o instrument whatsoever which
is in force nmuedmtcly_ before the date when this section comes into foree or which having been passed or made
before that dute comes into force after that date; and
(¢} "modification” includes addition, alteration, omission or repeal. ,
(5) Nothing in this Constimfion_shall invalidate the following enactments, that is to say -
(a) the National Youth Service Corps Decree 1993; -
(b) the Public Complaints Commission Act;
(c) the National Security Agencies Act;
(d) the Land Use Act,
and the provisions of those enactments shall continy
to the like extent as any other provisions forming part of this Constitution and shall not be altered or repealed exeept
in accprdance with the provisions of section 9 (2) of this Constitution, '
(6) Without prejudice to subsection (5) of this sectio
continue to have effect as Federal enactments and
List set out in Part I of the Second Schedule 1o thi

L]

us‘if th?)’ related to matters included in the Exclusive Legislative
s Constitution.

a
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ion 315(1) of the 1999 Constitution preserves the validity of the Decrec as an existing
ction gl

: ' the Decree remains valid as g Jgw
yides that the . : aW enacted by the
. W} i;ntir;:to the extent of their respective COlnpetcncc_” y FEderal and State
.|cg15 a .

fhis paper involve’s fm analys.is tf)f tlte con§t.ituti9nal basis of the ACA against the
ackdrop of the existng constiutional, theories, with an arguments and interpretative
ols that have been advanced as justification for the‘: enactment of the ACA by the Federal
1"}cgi51 ature. As a consequence, the paper also considers the potential implications of the

nstitutional dootrine of coxvering the field as applied in Compagnie Generale De
‘ v Jackson Etuk”

v

', LEGISLATIVE COMPETENCE
One of the cardinal features of motllcrn systfzm of government is the existence of separate
organs of government, each .pla‘ymg speglﬁc roles in accordance with certain powers
conferred on it by the Constitution. In Nigerian system of government, like any other
common law jurisdiction, the legisl ati_ve arm is saddled with the functions of law:makjng,
the executive implements the law while the judiciary carries out the functions of
interpretation of laws and settlements of disputes”
The Nigerian Federal system of government features three tiers of government: the
Federal, State and the Local government.” Each tier has its own legislative body with
powers to make laws as created under the Constitution. The law making power is the
constitutional preserve of the legislatures. In exercising law making power however,
regards need be had to issues of legislative competence which in turn determines the
validity of the laws made under a particular process. Ina country with a federal structure,

~ anoverlap could be envisaged in the laws made by the Federal and State legislatures. This

- will definitely be resolved in the light of the interpretation of the provisions of the
constigution which confers the law-making powers in determining the competence of the
exercise of such power,

i
One important point is that a power to legislate cannot arbitrarily exercised by the
%egislatures ofany tier of government. The competence of a legislative body to make laws
I$ circumscribed ang Jealously guarded by the constitutional provisions. In this regard,
the National Assembly is empowered to make laws on items in the Exclusive Legislative

M
12 Constitution 1999, Sectj
] » Section 315
:3 ﬁf)lg?g 1 NWLR [Pt. 853] 20 :
Co;1s:iUtlc')n of the Pederal Republic of Nigeria 1999( as umended), Sections 4,5 and 6
Wtion of the Fogjors] Republic of Nigeria 1999( as amended), Sections, 2, 3 and 7
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list to the exclusion of Houses of Assembly of States”, as well as on items ip the
Concurrent Legislative List.” The Houses of Assembly of States are precluded from
legislating on items falling within the Exclusive legislative list." In strict term howevey.
the States' Houses have powers to make laws on 'any matters not included in thé
Exclusive Legislative List' and any matter included in the Concurrent Legislative List "

Conscquently, where any law is made in the exercise of the power of any legislative
house, in a manner which is inconsistent with the extent created by the Constitution, such
exercise of power will be incompetent and the law so made would be declared a nullity by
a court of competent jurisdiction.” The constitutional allocation of legislative powers has
asignificant bearing on the legality or validity of statutes where there is a transgression by
either of the recognised legislative bodies into the realm of the legislative authority of the
other.” Arbitration is not explicitly mentioned in the Exclusive or Concurrent Legislative
Lists of the Second Schedule to the 1999 Constitution.™

The inductive reasoning behind the argument of the exclusivé legislative competence of
the National Assembly on the subject matter of arbitration can be summarised in the
following terms:

(a) Item 62 of Pt I of Schedule 2 to the 1999 Constitution (the exclusive
legislative List) makes provision for .the subject matter of trade and
commerce, and in particular trade and commerce between Nigeria and other
countries including import of commodities into and export of commodities
from Nigeria, trade and commerce between the States.

(b) Item 68 contains a broad provision for 'any matter incidental or

, supplementary to any matter mentioned elsewhere in the List."
It is pertinent at this junction to examine the nature of arbitration for case analysis of the
legislative competence of the Federal legislature on arbitration.

a.  Natureand Form of Arbitration

Arbitration is a form of alternative disputes resolution method in which disputes between
parties are heard and settled by neural persons chosen by the parties. The dispute between
the parties is settled by a third party or a body of third parties, after hearing the cases of the

16 Sec Sccond Schedule, Pt [ to the 1999 Constitution containing 68 items

17 Constitution of the Federal Republic of Nigeria §999( as amended), Sections 4(2). (3) and (4)

18 Sce Second Schedule Pt 1 to the 1999 Constitution containing 30 jtems

19 Constitution of the Federal Republic of Nigeria 1999( as #mended), Section 4(7)

20 AA Olawoyin. (2015) ‘Constructing the Road to Arbitral Prevalence: The Arbiteation Law of Lagos State 2009 in
Perspective’, Int'l Arb Law, 2, 36: Bribery Commissioner v, Runasinghe (1965) A.C 172, 193

2] Ibid. 36

22 AA Olawoyin.. (2009), 'Charting New Waters with Fumiliar Landmark: The Changing Face of Arbitration Law
and Practice in Nigeria' J. of Int'l Arb., 26(3) 373, 377-378
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s U n . o ! '
partics in a judicial manner.”  Simply put, it is the voluntary submission of a dispute to

poISOnS: of the disputing parties' choice for a binding decision. The decision reached by
the arb.ltrators is called an award and it is enforceable by the courts. Though, the
arbitration Pl'oceedings are said to be conducted in a judicial matter, the rule applicable to
its proceedings are less stringent than the rules applicable in the conventional courts.

Arbitratiox} can be classified into commercial,™ investment™, maritime®, industrial® and
cus?omary" arbitration. This article is specifically on commercial arbitration, therefore
there are two forms of commercial arbitration: domestic and international,

Commercial arbitration in Nigeria is primarily governed by the Arbitration and
Conciliation Act (ACA). The preamble of the Act reads:

AnActto provide a unified legal framework for the fair and efficient settlement of
commercial disputes by arbitration and conciliation, and to make applicable the
New York Convention on the Recognition and Enforcement of Arbitral Awards to
any award made in Nigeria or in any contracting State arising out of international
commercial arbitration.

Similarly arbitration is defined in Section $7 of the Act as 'a commercial arbitration
whether or not administered by a perimanent arbitral institution and commercial *

23 PO ldornigic. (2015) Commercial Arbitration Law and Pructice in Nigeria, Lawlords, Nigeria

24 Commercial is define as all velationship of a commercial nature including any trade transaction for the supply of
goods and services, distribution agreement, commercial representation or agency, foctoring, leasing, investment,
financing, banking, insurance, exploitation agreement or concession, joint ventures and other form of industrial
or business co-operation, carringe of goods or passengers by air, sea, rail or roud. ¢

25  The term investment arbitration refers to arbitration between government agencies and an investor. This is
distinguish fonm commercial arhitration which is essentially involves private parties

26  Maritime refers to anything relating to or involving ships, shipping, navigation or seamen. The practice of maritime
arbitration has not been common as other types of arbitration. This is because most arbitration clauses in maritime
contracts fry to exclude the jurisdiction of the Nigerian courts, whether the subject inatter of the claim or any of the
parties is within the junisdiction of the Nigerian courts notwithstanding. However, the enactment of the Admiralty
Jurisdiction Act (AJA) hus tried to provide remecdy (ineffective in our vpinion) to the above mentioned situation.
Equally. the emergeuce of the Maritime Arbitration Association of Nigeria in 2005 can be said to be bringing new
fire ind impetus to the promotion of maritime arbitration in Nigeria.
The Trade Disputes Act enjoins parties to find ways of amicable settlement of disputes apart from the Act.

27 Industrial arbitration is the submission of industial or trade disputes to the industrial arbitration panel in accordance
with the provisions of Trade Disputes Act.

28  This is voluntary submission of disputes to traditional rulers, chiefs and elders for amicable settiement.
The runge of dispute settled in this mater includes chieftaincy matters, sale of land under the customary system,
family matters etc. the procedure is vsually flexible as the goal is not the handing down of strict Jegal rules and
decisions, rather, the amicable settlement of the dispute between the parties. Ifowever, the binding effect of such
decisions will depend on the aceeptance of the partics,

29 Aditation and Conciliation Act 2004, Cap A&, Section 57
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ACA has 56 Sections, which is divided into three parts and four schedules. Pary | dea
with: Arbitration agreement; composition of arbitral tribunal, jurisdiction of ﬂrbitms}
tribunals, conduct of arbitral proceeding, making of award and lerminatigy,
proceedings, recourse against award; recognition and enforcement of awards, Part ||
deals with conciliation. And part Ill deals with provisions relating to internatip,
commercial arbitration and Conciliation.

of

ACA is the only federal or national law governing commercial arbitration in N igeria,
though some States within the Federation have their own arbitration laws.” However. the
importance of an arbitral regime that is responsive to the needs of commercial mep in
terms of speed and finality of the process is an indispensable component in maintaining

the state at the forefront of economic development in Nigeria. Therefore the legality of
such law is crucial. ’

b.  Legality/Constitutionality of the ACA

The constitutionality of the ACA is in doubt due to the fact that arbitration.is not
mentioned under the legislative competence of gither the National Assembly or the State
House of Assembly.” The legislative competence of the National Assembly™ is contained
in the 'exclusive' and 'concurrent' lists in the 1999 Constitution. The State Houses of
assembly have their legislative competence listed out under the 'concurrent lists' and
'residual list.” Itis generally recognised and accepted that subject areas which do not fall
within the exclusive or concurrent legislative lists are residual matters within the
exclusive legislative competence of the Houses of Assembly of the States.™

One of the ways in which arbitration may fall within the legislative competence of the
National Assembly is under Ttem 62(a) of the exclusive list which gives the National
Assembly the power to legislate on trade and commerce, international trade and trade
between States within the Nigerian Federation.” Item 31 of the same list deals with the

30 See Lagos State Arbitration Law 2009, No 16,

31 Bamodu G 'A Field not covered: Arbitration and the Nigerian Constitution'. Available at:
https://'www.businessdayonline.com/u-field-not-covered-arbitration-and-the-nigerian-constitution-1/
(Accessedon |5 June, 217.

32 The Arbitration and Conciliation Act is considered, under Section 315 of the 1999 Constitution (Nigeria) as an
Act of the National Assembly since it was the product of the highest legishative body during the military regime,
i.c., the Supreme Ruling Council.

33 The legislative capucity of the local governments is not given in the 1999 Constiution (Nigeria), constitutional faw
authorities in Nigeria refer to matters that are not mentioned in the exclusive and concurrent list as the “residual list
It is under this category that the legislative competence of the local poverments lie, sometimes exercised
concurrently with the State Governments,

34 Coustitution of the Federal Republic of Nigeria 1999, Scetion 4 (7): See also Attomey General Ondo State v.
Attorney Generul of Federation (20021 9 N.W.L.R (Pt. 772); Attorney General of Lugos State v, Attorney  ©
General of the Federation (200312 NNW.L.R (Pt.833)1.

35 AAAmazu. (2000), ‘Arbitration and Judicial Powers' M.1.L.B.Q, 3 19-48. 35; ldomigie PO. (2000).

“The Doctrine of Covering the I'ield und Arbitration Laws in Nigeria', Arb, Int1,66(1), 193, 196
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Il un o e,
sould 2 1the National Assembly has legislative competence by virtue ofthe combined

ha !
i tand 68 of Pt 1 of Schedule 2 to the 1999 Constitution,” though there have been a

.62 Ao

uem; 6 gl expressed on the issue by some commentators;
I' ;

umoe

he argument above may not sFand the test of close | ud{'cial Scrutiny. It is in fact a similar
oument to that wlugh was rejecfted by the Supreme Court in Chief Gani Fawe o
: mg.u y: General Ibrahim Babagida & Ors.™ The Tribunal of Inquiry Act 1966 was
?:(fln{llgated by then Federal Militaf}f GOVCm{nent for the entire Federation under the
. Ic qabling powers conferred on it at the relevant. tur‘uc. And this was accepted as an existin g
jaw pursuant to Section 315 of the 1999 Const}tutlon apd deemed to be an Act enacted by
he National Assembly for the Federal Caplt"al Territory only. One of the issues for
determination in the case was whether the 'incidental and supplementary’ powers under
the Schedule to the 1999 Constitution were wide enough to enable the National Assembly
toenactalegislation for the whole Federation in terms of the Act. The Supreme Court was
not convinced by the arguments which was premised on the fact that the enactment of a
Tribunal of Enquiry Act was incidental or supplementary to the expressly stated subject
matters in the Exclusive Legislative list.

This point is further underscored by the provisions of Part III of the Second Schedule
which significantly weakens the argument above where clause 2 thereof provides that 'in
this Schedule, references to incidental and supplementary matters includes, without

prejudice to the generality, references to the jurisdiction, powers, practice and procedures
of courts of law,"

——
36 Ibig, y

4 dTh?e are four clear clements which can be easily distilled from the Nigerian and foreign authorities on the '
octring ofcovenng the field. Fj i P i stion s i i sisl;
lt:gis.!l;nuq elegi LAl islativi ce. Secondly, a clear intention on t_he part of the federal
the purti;:]t: Express by ity enactment, completely, exhaustively or exclusively what the goverming law sbols{ld be on
invalid or j nr e SCt matter. Third, where the state law is in parimalerial with the federal law, the stute law is merely

owever con‘:pFrdee While the federal law is in existence. The state law is not void, Fourth, where the state,

€xtent of sucha::':i;::;)'vzmum“ which are inconsistent with the federal law, those provisions will be void to the

2 iste
B 2003) Ewy p [Pt 146335
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Olawoyin reinforced the position that the integtion n ltem 62 SUBZESIS a pripy,,

reference to “trade and commerce between Nigeria and other countries™ and thig should
not, without more, be read to mean “rade and commerce between the resit.jenls Or Citizeyg
especially when Nigeria is defined in Sectign 2 of the 1999 anstltution 85 “one
indivisible and indissoluble Sovereign State”.” And the same applies to the inter-state
argument as reference is made to “trade and commerce between the States™ and not “trade

and commerce between the residents and citizens of the component states of the

Federation.”"

Okeyi and Amucheazi argue that:
the Arbitration Act, though an existing law under Section 315 of the 1999

Constitution, cannot continue to have effect as a Federal legislation
applicable throughout the Federation with regard to the arbitration of
disputes relating to intra-state trade and commerce as the settlement of intra
state commercial disputes is not a matter on which the National Assembly is
empowered by the said Constitution to make laws. It is however corrected to
say that the Arbitration Act would survive as an existing law applicable to
the arbitration of international and inter -state commercial disputes.”

Adaralegbe” offered a different explanation for the categorization of the Arbitration and
Conciliation Act under the legislative competence of the National Assembly by using the
combination of Section 12(2) and 4(4) of the Nigerian 1999 Constitution and Section
10(2) of the Interpretation Act.* He is of the view that:
In addition to its powers under the exclusive and concurrent lists, Section
4(4) (b) of the Constitution grants the National Assembly the power to make
laws on other matters where the proyisions of the Constitution specifically
empower it. Section 12(2) of the Nigerian Constitution gives the National
assembly the power to make laws for the Federation or any part thereof with
respect to matters not included in the Exclusive Legislative list for the
purpose of implementing a treaty. From the introductory part of that law, the
objective of the ACA is, in part, to give effect to and implement the United
Nations Convention on the Recognition and Enforgement of Foreign

Arbitral Award (New York Convention), a treaty to which Nigeria 1s a
signatory.*

39 AA Olawoyin. (2015), 'Constructing the Road to Arbis 1 Prev. . itrati state 2009 in
Perspective’, Tnt] Arb, L. Rev, 2, 3446, 37, itral Prevalence: The Arbitration Law of Lagos State

40 Ibid. '
41 Ikeyi N & Amucheazi O, (2013) 'Applicabili of the Arbitrati “onciliati : Which Fi
Act Cove, ). of Affi. Law, 57 (1), 26148, \;}"“- ¢ Arbitration and Conciliation Act; Which Field does the
42 A G Adaralegbe. (2006), ‘Challengcsinl;‘nforceme t of Arbi
Nigerian Experience,’ ). Int'l Arb, 23(5), 401-426, 202. i i
:3 :g!;rprctatiun Act Cap 123, Laws of the Federation 2004
id. '

ards in Capital Importing States, the
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ont above is Very compelling for a Federal Act implementing the New York
on the enforcement of foreign arbitral awards, without necessaril bein m‘

4 an an.encompassing SUbSt_antive Federal law on arbitration. Ad);,rale i:;
above as regards the al?pllcability of Section 12(2) as justification for a
Federal law on arbitration other than a Federal law implementing‘the New
ion, is premised on a fundamental flaw. The difficulty with the argument is
e contention that the New Yf)rk Conventi?n prescribes the enactment of substantive
arbitration for contracting States, This author is of the view that the scope of the
limited to the establishment of regimes for the enforcement of foreign
s and the guiding principles that would inform the recopnition and
' nforcement of s_uch awards. The enactment of a substantive law on arbitration does not
| gerive its provenance from the New York Convention but from the recognition by
: ndividual countries of the desirability of giving arbitration statutory imprimatur. This
explains why substantivg laws on arbitration generally have been in existence before the
| New York Convention. The implementation of the New York Convention, which is
- withoyt doubt within the legislative competence of the National Assembly, cannot and
| hould not be used as a justification and validation of a substantive Federal law on
cope of the New York Convention is clearly limited to the enforcement

8 regar
iIgunum‘f
;ubstantive
fork Convet

laws of ‘
(onvention 1S
gbitral award

arbitration. The 8
of foreign arbitral awards.

' Hence, it has been argued that the provisions of items 62 and 68 of the exclusive list of the
1999 Constitution cannot be invoked to determine legislative competence over
arbitration in that they do not expressly or clearly address the matter. It is thus contended
under this line of argument that the Federal '1egisiature does not even have legislative
competence over arbitration at all, that arbitration do not mentioned in the 1999
Constitution, it is entirely a residual matter left for the States' legislatures to the exclusion

of the Federal legislature,

The position of the courts in relation to the ongoing debate about legislative competence
over arbitration i not entirely clear. In Stabilini Visinoni Limited v. Mallinson, & Partners
rt a middle course. The court

T A
g;’;fézj,th;he Court of_‘ Appeal seemed to implicitly _Su!?PO _ Jihoeiteumstancesio £
the sty matter l?eiorc it on the basis that the parn‘cs z?ctnon an el D
be applied ar case dictated that the extant Federal Arbitration and Conc.l 14 R
thoogs o The court seemed to recognise that it could be open ‘f’ _l’{“'“es 04 ey
—etoinvoke the Lagos State instead. This decision i1 Stabilini sits very uneasily Wi

J Scc;\rbil
rat i
% Q019 Nii’,n Ordinance 1914 and Arbitration Ordinance 1922
LR (Pt.1420] 134, 175
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. . L in Compagnie Generale de Geoppy,,, o
ision of the same Court of Appea . VSique
El.oide;jem;'alf “ In that case, the Court of Appeal held tl.ldt by_ACA, the Fege,
lc;i;;;iu:21as C(;VCer the whole field of arbitration and that inconsistent Provisions

. 4%
the State law on arbitration are null and void.

al
of

However, if the decision in Etui and covering the field approach weF? corl'f:ect, the'court in
Stabling could simply have held that the Lagos St-ate Law of 2.00? 18 uul} Tm.d void t.o the
extent of inconsistency with the Federal legislation. The court in ..S‘tab‘:hm case dl'd o
such thing, rather the court in fact commended the Lagos State legxslat19n fO}' making it
possible for parties to arbitration within Lagos to clhoo§e either the law itself or another
law, including of course Federal Law.” The court said this approach makes sense becayge
arbitrationis a subject area that can be said to be without borders. .

However, the approach of regarding arbitration as within the phrase 'trade and cCommerce'

in the Nigerian Constitution is consistent with the decision of the Supreme Court directly
on that phrase.

In Attorney General of Ogun State v. Aberuagba & ors,” the Supreme Court noted that the
mere fact that an item is not specifically included in the Exclusive list does pot
automatically mean that the Federal government has no legislative competence on the
matter.” Eso JSC observed that to restrict the word 'commerce merely to buying and

selling would be to restrict a general term applicable to many objects to one of its
significations.” :

It follows that the Federal legislature has the legislative competence over

least as it concems interstate or international trade and commerce. Even whilst holding
that the Federal legislature has exclusive competence in respect of international and
interstate trade and commerce, the case of Aberuagba acknowledged that the Federal
legislature did not have complete exclusive power over trade and commer

and even local governments have thejr respective shares to control ‘trade and
commerce'.” Furthermore, the Court also held, in light of item H paras 18 and 19 of the
Concurrent list of the 1979 Constitution tha

ta State legislature is competent to enact laws
concerning trade and commerce within its borders and that a State legislature has

competence to enact laws for the'industria| and commercial development of the state.

arbitration at

ce and that state

47 (2000) | NWLR (Pt, 853] 20

48  ibid, 25

49 (2014) 12 NWLR [Pt.1420] 134, 175
50 (1985) | NWLR [PL. 3]393

51 ibid, 395

52 1Ibid, 396 *

53 (1985) I NWLR [Py, 3393
54 ibid
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. poes the ACA cover the field?
15 ¢ ofthe ways scholars analyse the position of the ACA as against the State arbitration
| awsisbY applying the doctrmt_a o_f covenng the field.” The effect of the application of this
| joctrine 18 that the State law is inoperative.” The doctrine arise where the question is
| /hethera State Law on a Concurrent subject matter can co-exist with a Federal law on the
i ame subject matter arfd the latter expressly or impliedly evinces an intention to cover the
: whole field or to provide a complete statement of the law governing the matter”” One of
E he fundamental elements of the doctrine is that both levels of government (federal 6r

4 - iR
| qate)are cmpowered.

i
-
i yccording to ldornigie,” in enacting the ACA, the Federal Government of Nigeria has not
;overed the field of arbitration completely, exhaustively and exclusively because the Act
gislates only on commercial arbitration and those States' laws dealing with non-
ommercial arbitration are valid. A similar opinion was expressed by Orojo and Ajomo.”
The authors contend that, with regard to commercial arbitration, the Arbitration and
Conciliation Decree, 1988 excludes any State legislative provision on the subject
| matter... And where arbitration is not commercial, the Decree will not apply and the State
| Arbitration law will apply since it covers'non- commercial arbitration.
. A further support to this viewpoint was expressed by Akanbi,” who categorically argues
F‘ that as between Arbitration Act and Arbitration Laws of the States, the doctrine of
| covering the field can only be invoked with respect to disputes arising from commercial

ransactions. »

| The National Committee constituted in 2005 by the Attorney General of the Federation to
' make recommendations on the reform of arbitration and ADR laws of Nigeria,” stated
' that the Federal government has the legislative. competence OVer international and
interstate arbitration outside the two areas within the legislative authority of the

55 At Chukwuemerie. (2003), ‘Comunercial and lavesunent Arhitration in Nigeria's Oil and Gas Sector' J. World Tnve.,
4(5), 834-887, 834; Lakanmiv A.G: Western Nigeria (1971) 1 UILR 201, 209; A.G Ogun State & Ors vd.G
Federation (§982) 13 NSCC, 1. J1-these were the first cases by which the Suprewe Court established the doctrine

of covering the field.
56 A Akintoye (2002) 'The Doctrine of Coverin

A judicial revalidation NBA J, [lorin Branch, 189-107,192-4.
37 [ice_;nguegbu JSC in Attomey Cieneral of Abiu State v. Attorney General of the Federation (2002) 6 NWLR

L. 763) 264, 463, '

58 OCJ Okocha (2002) The Doctrine of Covering the Field and the Limits of Legislative Powers of the National
% Asscmbly_vis-é-vis the States and the Local Governments legislatures in }\Iigcria' l(l),N?A .T [17-149,118.
60 PO Tdornigie (2015) Commercial Arbitration Law and Practice in Nigeria. L“WI“”_“' Nigetin. 193, S eri
10 Orojo JO & M A Ojomo, (1999) Law and Practice of Arhitration Low i BT Mbsyld MriMtcs Higora £
'l M M Akanbi (2006) "The Nigerian Arbitration Act 1988, 5. 58 and the Doctane of Covering the Ficld: C.G de

Q Geophysique v. Ew', J. Chartered Lnstitute Arb. 72(3), 283-287, 285.
Available at: htt:f,"ww“r_amko,uycbode_comfrc,;ourccsfamendcd-report:' (Accessed on 14 Scptember, 2017).
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ittee of the Lagos State set yn ;
® On the contrary, the Cof‘m“ttec g tl? o Up in 297 for
Arsbitration Law opmne . at arbitration iy 4
the States.” In the Lagos ¢,

a

federating states. ‘
the proposed law of Lagog State s
matter within the legislative competenc
Oplmoq':he authority of the Lagos State House of Assembly to enact a lay -
Arbitration is an exercise subject to review under the Wt’-ll-knqwn principle
of pith and substance, a legal doctrine developed in Canadian (Federal)
i tat ' r which head of ,
constitutional interpretation to determing unde power 4

reSidua]

given legislation falls.”

In reviewing the mechanics of this doctrine of ‘pith a.nd S"li]?Sta'nCC,'M the 'critical qQuestion
to be posed is whether it has any relevance and‘app'llcal.):hty in the particular contexi of
legislative competence in respect of arbitration in N 1ger%a. It wou@ then become evident
that the reliance on the pith and substance doctrine, in this cont‘ext, 15 also no more thap 'y
contrived solution' which, with respect, has no place in the interpretation of the 1999
Constitution.The Lagos Committee Report did not give any detailed analysis of (e
applicability of the doctrine in the particular context of arbitration laws." It is therefore
doubtful whether the doctrine will apply in specific situations where the legislative power
is implied residual and not explicitly expressed as is the case under Nigerian
Constitutional law jurisprudence.” The reliance on the doctrine of pith and substance on
the subject matter of arbitration lacks any justifiable legal basis and further befuddles a

clear position on the legislative competence of the States in the context of arbitration.
Olawoyin” states as follows:

The concept of arbitration in all facets (international or domestic) is a
residual matter within the legislative competence of the States under section
4 (7) of the 1999 Constitution. The desire for a Federal arbitration Act
dealing with international commercial arbitration seems driven more by
sentiments rather than sound legal principle. The proposal by the National

63  ibid. Chicf Bayo Ojo was the Attomey General of the Federatjon at the material time.

64  Available at : hitp://www.ajuko- fi f (Accesse ‘tober. 2017
65 Lagos State Committee Report, 24, L Soeheed si2s Ockober )

66 The thrust of the d_?clrinc_ is that Parliament or a State legislature should keep within the domain assigned lo it.
and not trespasses into the dowain reserved to the other, and the Jaw made by one which trespasses ot encroaches
Upt}:ll il‘1‘; h?d ??t%n‘isd i mcf? . l’gahd' the doctrine introduces a degree ol flexibility into the otherwise
ngi¢ schiente of distribution of power. The reason behing fhe rule is that if ey 40 i 3 Calid

; e s every legi declare inva
however slight or incidental the encroachment of (ly ¥ legislation were to

( ; ] € other field, then the power islature will be drastically
circumscribed to deal effectively with the subjects entrusted to jr power of euch legislature will

67  the Doctrine of Pith and Substance was discussed in Cha : : - :
. Sh8 e 5 5 P 3. para 10-13, 24-28 of tee Report
68 AA Ola“fnyl‘n. ( ZlO(J‘)-) ’(.hampg New Waters with Familisy Landmarky: Tl;c (.‘lwi:in;h;u('cg TITL"bitm;gﬁ Law -
and Practice in Nigeria', J. Int'l Arb, 26(3) 373, 384-385, 1 is conceded that the re;;duul list may be regarded in
tates, )

substance as an ‘unwritten fixclusjve Legislative List' for e
69 Ihid. )
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Committee for uniform laws on arbitration for the States is desideratum
However, such laws should encompass not only domestic arbitration bu;
also international commercial arbitration. There is no superior .argumenl
against the right of a State to legislate in respect of the relations between a
resident of that State and a foreign resident. There is similarly no legal
prohibition against State High Courts, for example, implementing a Federal
Act domesticating the New York Convention in Nigeria. It is submitted that
the proposed Federal bill should be the uniform States law on arbitration.
Such a regime would put arbitration law and practice on a sound inviolable
legal premise that is required for the. future development of ADR in the
Nigerian legal environment. It could not have been the intention of the
framers of the Constitution that a liberal interpretation be adopted to take
away the legislative competence of the States under the Constitution. There
is clearly no compelling evidence that a substantive Federal Act on
arbitration rather than uniform states laws on arbitration would serve the
interest of the Constitution and best carry outits objective,

3 CONCLUSION

Despite Nigeria's acknowledged economic endowinent in terms of natural resources, and
the infrastructure currently being put in'place to encourage international arbitration, the
country has thus far failed to attract the sort of attention and recognition accorded to
famous western seats such as New York, Paris or London, as a result of certain
questionable situations (such as this issue) that still obtain with respect to the practice of
arbitration in Nigeria.  °

The law regulating arbitration in Nigeria needs to be motivated by the need to ensure that
the legal framework for the conduct of arbitral proceedings remains responsive to the
needs and requirements of the users, and is modern, suitable and relevant to the $0C10-
economic circumstances of the State, and meets contemporary international stan!:]ards.
The 1999 Constitution nceds to be amended to explicitly include arbitration within the
legislative competence of either of the National Assembly or House of Assembly.
Pending the time for amendment to effect an explicit provision for arbitration in one of the
lists, the Nigerian court needs to address this very pressing issue on ground, by making a
definite pronouncement on what should obtain in this circumstances.

In the first instance, arbitration is actually part of and encompassed within the phrase
trade and commierce' and it is surprising that the debate has mostly focused on whether
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arbitration is 'incidental' to trade and commerce. Arbitratiqn itselfisa b.ig busin
widely so regarded. It is not merely a disputes %‘eSn)lgtlon mechanism by
veritable business sector that many countries and cities wish to encourage and de
revenue generation purposes. .
In light of the conceptual consideration of 1rb1trat10n as a business sector in its OWn righy
as well as the embracing approach to the interpretation of 'trade and cominerce' |, Y the

Supreme Court of Nigeria, it is entirely appropriate to conclude that drbltratmn iy
encompassed within the phrase 'trade and commerce' in items 62 of the exclusive
legislative list of the 1999 Constitution. It follows that at least the federal legislature s

legislative competence over arbitration at least as it concerns interstate or internationg
trade and commerce.
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