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I. INTRODUCTION -

Witness is a very important personality in any legal proceedings due to the
fact that it is upon the evidence or testimony of such witness that the just decision
of the case rests. Administrations of justice rests solely on the weighing of
evidences adduced by the various witnesses before the court and as such, litigants
or parties are to ensure that they produce witnesses whose evidence will be
favourable to their respective causes.

However, the laws have regul.ated the mode of adducing evidence or way of
calling witnesses in Court, As such; we have the concept of competency of witness. |
Generally, by the provision of section 155 of the evidetice Act,

All persons shall be competent to testify, unless the court
consider that they are prevented from understanding the
questions put to them, or from giving materidl answers to those
questions by reason of tender years, extreme old age, disease
whether of the body or mind or any other cause of the same
kind'" :

- The position differs under Islamic law, as condpetency of a particular witness

may be determined by reason of chain of affiliation? to parties or litigants and some
other factors.

Since witness evidence is a vital tool in administration of justice in any
Judicial proceeding, there is need to appraise the system under the two laws.
\ ! : (oot

The necessity for witness came in as‘a result of the effect of evidence. The
provision under the evidence Act is that, in any civil litigation, the burden of proof

lies on that party against whom the judgment of the Court would be given if
evidence were given from cither side, i.e. to say he who asserts must prove that
those fact exist’, '

Similarly, under Islamic law, the provision is that evidence should be led by calling
competent witnesses to testify to the existence or non-existence of a fact, since the object
of witness is to give testimony by furnishing information of facts. So, Islam places
emphasis on calling witness who will furnish information on facts whenever the defendant
disputes the claim. Then, the plaintiff will need to prove his allegation.and if he is able to
adduce admissible and sufficient evidence, he will be entitled to a decree in his favour.
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Otherwise, the defendant will need to take oath in support of his denial®. But regard must

be made to ensuring the credibility of such witness and the truthfulness of his statement to
avoid misleading the cause ofjustlcc.5

This paper aims at shedding light on the competency of witness in giving
tutmmn) in judicial procecding or litigation. It makes a comparative appraisal of what it
entails in our modern court practlung the common law i.e. the received English law and’a
court administering Shariah i.e. Islamic law. It thus examines who is a witness, who is

competent to testify under the laws, who can be compelled to testify and drawing
conclusion.

IL. WHO IS A WITNESS?

A witness is a person who makes statement to judicial officers on question
of facts.® As a general rule, witnesses are required to be sworn before giving
evidence. However, a witness may choose to be affirmed, as against being sworn.
Partics to a suit are frec to call person of their choice as witness in any proceeding.

Any witness called can refuse to answer question, the answer to which
would have tendency to expose him to criminal proceeding, or to forfeiture or
pcnalty7

According to Islamic law, a witness is a person upon whom the law of Islam
has placed a duty of gwmg,testlmony or evidence to assist the cause of j Jusnce

‘The right to be a witness may be by virtue of the position a person occuples
on the issue or by wrtue of circumstances in which he became aware of some facts
which is presently a\ subject matter of dispute beforg a court of justice and whose

evidence is paramount to the just determmatnon of the issue before the court. The
Holy Quran emphasizes thus:

O ye who believe! Stand out firmly for justice as witness to
God even as against yourselves, or your parents, or your kin,
and whether against, rich or poor.”

The holy Prophet of Islam complements this by saying:
Say the truth even if it is bitter'®

So, only true information is regarded as evidence and as such the rule of

Shariah lay down the numbers of criteria to be satisfied before the statement given

can be regarded as evidence unumllmg from a wunu.s
\

"l
Generally, witness is p person called to testify on behalf of a litigant in
support of his case, Both parties in any litigation call witness be it civil or criminal.
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Under common law, the plaintiff is entitled to call such number of witnesses he
wishes to prove his case so also is the defendant. Though, by the provision of the
procedural rule, a litigant is expected to inform the court such number of witnesses
he intend to call for the Jusl determination of his case'.In the same vain ~ , each
of the witness before g,lvmg, evidence is expected to be sworn on oath or affirm'?.

However, in Islamlc law, cach case has specified number of witnesses
required for its pmol Y1t is the duty of the witness to give true evidence and
incumbent on the law and the judge to take precaution with a view to preventing
the court from being misled by falschood.

The evidence Act provide as follows:

In estimating the weight, if any to be attached to a statement
rendered admissible as evidence by this act, regard shall be
had to all the circumstances from which any inference can
reasonably be drawn as to the accuracy or otherwise of the
statement, and in particular to the question whether or not the
statement was made contemporaneously with the occurrence
or existence of the fact stated, and to the question whether or
not the maker of the statement had any incentive to conceal or
mlsleplesent facts'

1118 COMPETENCY OF A WITNESS UNDER COMMON AND ISLAMIC
LAW

Under the common law, the golden rule of ;pract1ce is as prov1ded under the
provision of the evidence Act as follows: .

All persons shall be competent to testify, unless the court
consider that they are prevented’ from understanding the
question put to them or from giving material answers to those
questions, by reason of tender years, extreme old age and
disease whether of the body or mind o: any other cause of the
same kind"”.

The provision of the evidence Act as quoted above is the premise upon
which the concept of competency of a witness under ithe common law is built.
Thus, once it can be established that the particular witness can understand the
question put to him, and can ..lccmdmz,ly provide rational answer to such qucstnon |
that person is competent witness, - "

The other circumstances worthy of consideration are as follows:

First, the persons or intended witnesses who are ordinarily competent
witngsses but have listened toa part or all the evidence in court in the same case. If
they intend to be witnesses, would this make them cease from being competent

"' Order 2 Rule 2, Kwara State High Court Civil Procedure Rules 2005,
2 13 Section 180 Evidence Act. Volume 6 cap E14 LEN2004
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witnésses? The position of the law is that this does not prevent them from being a
competent witness as it was illustrated in the case of Udo Idion Akpan Ekerete V.
Udo Unwe Eke'S, However, under the provision of the Evidence Act, the position
of the witness will be considered in terms of weight to be attached to such
evidence'”.Competency under the common law includes that no matter the
relationship be it blood or marriage i.e. consaguity or affinity, every person is
competent witness. The relationship does not make such evidence susceptible to
suspicion. The essential factor is the ability of the witness to understand,
comprehend and give appropriate response. This is illustrated in the case of Azeez
Okoro V. the state'® where a full brother to the murdered was held to be a

competent witness.

b It was also providéﬂ under the Act, ciréumstanccs that make spouses to be
competent witness to each other in civil maters'” but in criminal matters it must be
on the application of the accused®’ .

. Another area worthy of note is in terms of competency of person charged
with criminal case. The Act provides.

Subject to the provisions of this Act, in criminal case, the
accused person and his or her wife or husband and any person
and the wife or husband of any person jointly char%ed with
him and tried at the same time, is competent to testify®

. This was illustrated in the case of R vs Onyuke*® where a person convicted
of murder was held to be a competent witness. Also, under the Act, any person
charged with an offence® is held to be a competent witness as well as an
accomplice.”*

This position was jllustrated in the case of Inspector General of Police vs
Sunday Edosomwan®® where an accomplice not charged was held to be a
competent witness for prosecution. Also a witness facing criminal trial in another
case was held to be a competent witness, see R.vs Michael Adedapo Omisade &

ors®

It is worthy of note that before an accused person can testify for prosecution
i.e give evidence against a co- accused: he must himself have pleaded guilty to the
charge; then, he can enjoy the right to testify against a co- accused as provided
under section 159 of E.A and illustrated in the case of Emanuel Umole & ors v.
inspector general of police?” In that case, the Appellant and B were charged with

16 1926)7 N,L.R.73

17 Section 92 Evidence Act Volume 6 cap E14 LFN2004
- "5 (1988) 14 NWLR, 18]
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stealing, B pleaded guilty and was convicted but before he was sentenced, he was
called as witness for the prosecution, Brown C.J. (North) said:

We have no doubt that at the time when he gave his evidence
he was not on trial- when he pleaded guilty, he was convicted
on his own plea; there was no issue to be tried ... (He) was not
being tried jointly with the appcllants and he is therefore a
competent witness for the prosccutlon

In summary, by the provision of the Act, Sections, 159,160 (a-h). 163 and
178 {1} and{2}, criminal obligation does not affect competency of a witness.

Compctcncy may also be considered in terms of persons and classes of
people that enjoy immunity by virtue of our constitution due to the office they hold.
President, Vice president, govemors, deputy govcmors ? and Diplomatic Agents,
foreign sovcrclgns their Ambassadors and others, are all competent witnesses
provided they waive their immunities®® So also are the High commissioners and
aliens who are all competent witnesses and even if they cannot speak English,
which is the language of the court, their evidence will be taken through sworn
interpreters®’ :

Competency of a Witness under Islamic Law

Islamic - law is unique and self-sufficient system with elaborate and
exhaustive rules of procedure, distinct from the common law system that has just
been appraised. The competency of a witness is seen from entire different
perspectives. It is seen as the capacity and recognition accorded-to a witness in
Islam in order for his evidence to be admissible.

Firstly, the condition precedent for someone to be allowed to testify as a
witness in Islamic proceedmg are: the person must be a Muslim, he must be sane
and must be of age. i.e. adult of pure ‘moral’?,

However, the procedural rule of Islamic law did not end there but went ahead to
consider other reasons or circumstances which can induce person to tell lie or give
false evidence. Thus, Islamic law insists upon this condition as necessary before a
witness can be competent to give evidence.

The witness must have no stake or interest in the dispute i.e. the evidence to
be given must be free from bias and prejudice. Witnesses related to parties either by
blood or mamage, master and servant evidence are not allowed against each other
or parties in support of their own case,”

- The essence of this is to avoid bias, but a person of well known character
and exceptional integrity may give evidence in favor of his brother as held in the

** Aguda T.A (1989) The Law of Evidence (Ibadan; Spectrum Law Publishers) P301
3 Scction 308 (3) Constitution of' Iederal Republic of Nig. 1999
bccuon 1 & 2 of the Diplomatic Immunities and privileges Act 1962 Cap 99, Law of Nig. 1990
Aguda T.A.Op Cit. P, 301 |
l{uxlun F.H, Maliki Law, (London Luza¢ & Company, 1916) P, 293
Abdul Rahim M.A. Op Cit P.376
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case of Manu. V. Muhammad® and Mafolukun v. Alamu®® Although accordmgD
to [Ambali,2003] tcsllmony of parents in favor of one of their children in one suit
is in order, as it is in ordey; that the child testifies in favor of one of his/her parents
and against the other parent in a suit, on condition that he/she is not biased ¢, Also
evidence of a testamentary guardian i m favor of his ward is inadmissible but his
ev1dcnce against his ward is admissible®’

Another vital condition as specified by Islamic legal system is on general
reliability of character, A person who has been convicted of a criminal offence is
not a competent witness, so also are habitual sinner, a liar, a drunkard, person given
to dissipation and gambling, persons belonging to profession of degrading nature,
such as professional dancers, adulterer, prostitute, lending money at interest are not

- competent witnesses. Others are those who are not of virtuous character or those

whose bad act outweigh their good deeds and unscrupulous officer employed for
the phl posc of oppression. It should be noted however that Abu Yusuf is of the

opinion that a man who is not of v1rlu0us character but unlikely to depose to
falsehood will be admitted as a witness *

Furthermore, maturity of the undcrstanding, and power of perception of such
witness is another factor ‘6n which ¢ompetency is determined under Islamic legal
system. Thus, a child, lunatic or a blind man are declared unfit to give testimony in

- matters which have to be proved by ocular testimony”;

- It is instructive to note that a blind person may give evidence but only in

“respect of what he has heard, while a deaf and dump person may give evidence

only on things he has seen. b 1

Despite the status of a child as an incompetent witness, his evidence may be
admissible in cases of necessity in proving allegation of crimes, such as homicide,
manslaughter against other children. Such evidence can be used in the absence of
adult evidence and on condition that such children are male children. The pieces of

 their evidence are also required to be unanimous, they must not have dispersed
from the scene of the incident and an adult should not have had an opportunity to
influence them. *'

~ Competency of 2 Woman

! On competency of’a woman' genera]ly, Islamic law placed women in an

inferior competence™ position as her evidence is generally inadmissible cspccmlly

- in matters of public right because of her weak character. The exceptions in this
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regard are in matters relating to property and birth of a child® i.e., such mattc?s
which woman alone are likely to know better. Where woman's evidence 1is
admissible, it is required that at least two women must testify and be accompanied
by that of one adult male,. pr with an Oath in cases in which one witness and Oath
are acceptable.*

Competency of a Non-Muslim

Competency of non- Muslim witnesses, the Muslim jurists “are not
unanimous on this issuc as they differ in the interpretation of Quranic verse which
says;

. is evidence of two just men from among you or two others
45
not from among you....

But the golden rules of practice in Islamic courts in Nigeria is that
non Muslim witness evidence may be admissible as illustrated in the case of TELA
Vs Dawudu *® where the trial court received the evidence of John to enter judgment
in favour of Hassan. And the appellate court held that trial court is right in
receiving the evidence of John as of necessity. And this necessity may cover the
provision of the Act on expert opinion */

\ As a plecautlon against false testimony a single witness is generally
regarded as insufficient to prove a claim *®

Any witness called may be objected to or impeach on grounds of legal
incapacity, bias, self — interest, hostility or prejudlce or over zealousness but such

witness can challenge the objection against him'*’as court held in AHMAD V
UMAR >

Finally, the judge has a responsibility to carry out enquiry into the witness
competency and ensure the cause of justice is not jeopardized by false evidence and
in fact, if a witness is a stranger to a place, the Qadi or the judge of the locality
where he resides should be asked to make an inquiry. Also, judges in Islamic court

are to keep record of persons who are proved to be a adil or men of rectitude and
revise the register from time to time °' |

1V. COMPELLABILITY OF WITNESSES UNDER OUR LAWS

Under the. prowsnon of the Act, every person is a competent witness, as
discussed. Thus, the question of compcllablllly is whether, it is every competent
witness that can be compelled to give evidence, The position of the law is that for
anyone to be compelled to give evidence, he must- be competent ie. every
compellable witness is a competent witness, However not all competent witnesses

o ¥ Nelyi Op Cit P, 247
* Ruxton Op Cit. P, 299
*Q5:106
“(1975) N.S.N.L.R. 87: (1993) | Sh L.R.N, 50
7 Section 57 Evidence Aet Volume 6 cap 1114 LEN2004
Abdulralnm Op Cit P, 337
** Nehi and Muly'd Op Cit P, 249
’°(|997)5Nw1 R. pt. 503, 111
*1 Abdulrahim Op Cit P, 378A
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are compellable witnesses and any compellable witness who refuse to give
evidence may be charged for court contempt, Although, some compellable witness
may be excused from answering some questions.*> There are instances under the
Act when the law allows a witness to be compelled® and there are instances where
the law forbids a witness to be compelled,**

An accused person can be t;scompctcnt witness for prosecution but can only
be called on his own application.” and if he refuses to give evidence, his failure
must not be a subject of comment by the prosecution .>¢

\ By provision of the¢/Act, couples i.c. lusband and wife cannot be compelled
to disclose any communication made to each'other during marriage®’. Also a spouse
of an accused person is a competent and compellable witness for him, if called as a
witness on application of the accused.”® So also a Banker cannot be compelled, in
any legal proceedings to which the bank is not a party to produce any banker’s
book or to appear as a-witness.”

Compcllability under Islamic Law

As explained under the provision of the Evidence Act, not all competent
witnesses are compellable but all compellable witnesses are competent witnesses.
The provision is not the same under the Islamic legal system. Every Muslim has a
legal obligation to give evidence in all judicial proceeding. ¢ Although, it is a duty
incumbent upon all Muslim but is accomplished when competent witness gives
admissible evidence and as such every competent witness is under an obligation to
give evidence when summoned®’ '

i So, every t:'ompétqgt witness. under Islamic law is a compellable witness.
This is the position in the holy Qur’an.

The witnesses should not refuse when they are called on for
evidence. Conceal not evidence for whoever conceal, his heart
is tainted with sin.®*

V. CONCLUSION

In conclusion, this paper has examined the competency of witness under
common and Islamic law. It could be gleaned from the foregoing that, witness is

- an essential element in the administration of justice and his competency goes a long

way to determine the admissibility of his/her evidence and weight to be attached to

~ such.
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Every pronouncement of a court of law by a presiding judge can only be
based on the evidence adduced by a witness before him. Thus, the trial court has a
duty to evaluate the evidence and determine the credibility of a witness before
accepting his ar her evidence. In nut shell, evidence assists or enables the court of

justice in reaching a just decision.

Furthermore, the paper discussed compellability of a witness and the
dichotomy between the common law and Shariah on the issue of compellability.
The golden rule under the common law is that, all compellable witnesses are
competent witnesses but not all competent witnesses are compellable. While the
reverse is the case under Islamic law, as all competent witness are compellable; this
¢an be scen from the word of Holy Quran and tradition of the prophet which says:

Conceal not evidence for whoever conceals it his heart is tainted with sin®?

And the Quran enjoin Muslims not to refuse to testify and that witnesses
should not refuse when they are called on for evidence

Assist your brother whether he is the oppressor or oppressed®

£ 0,2:283
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