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Abstract ; ; .
The practice and/or procedure of ,:z_mo”,f. i. momznm;::_a
limits for cross-cxamination of witnesses in Nigerian h.‘c::g
is no doubt on the increase and fast gaining ch.c:a in the
trial courts. This practice manifests itself in various 335
ranging from cutting short the process of cross examination
of witness, asking the counsel cross-examining to round off,
to actual setting or allocation of time for the Cross-
examination. And this is so even where the cross-examincr
still has relevant and germane questions to ask from the
witness. The question, however, is whether this does not
infringe on the litigants’ fundamental right to fair hearing as
enshrined in the constitution.' Apart from the provision of
the 1% Schedule to the Electoral Act 2015 (as amended) 2
which gives the Election Petition Tribunal the power to allot
time for cross-examination of witnesses in election cases
which is sui generis, therc seems to be no law giving
powers to the trial judges to allot time for cross-examination
of witnesses at trial.
This paper seeks to examine the Law and/or Rules of Courts
governing cross-examination of witnesses in our trial courts
viz-a-viz the concept of fair hearing with a view to
recommending or proffering solution so as to ensure that
parties’ fundamental right to fair hearing is not infringed
upon.
Introduction
Setting time limits for cross-examination in Nigerian trial courts is gradually
becoming an accepted practice. In Election Petition cases, one may safely arguc
that it 1s the provision of the I Schedule to the Electoral Act that empowers (¢
,:EEE_ to allot time for cross-examination of witnesses. The rationale for this
being the need for quick and timeous disposition of electoral matters so as (0 avoid
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' Gee generally, Section 36 of the Constitution of o nded)
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Time limit for Cross-t:

st Rivht to Fair Hearing?
of Partics R,:;u,(c" whether if the proper thing lza‘d /)(f(,’l'l flﬁffr! th(‘: decisipy,
would have been the .s'amcf,"t/w /)r()f;(fef{lllg{,', M” still be ny
and void. In other words, 1[ the [)rln(,“l['}[(f.'s 0’/ ngluml justice
are violated in respect of any decision, it is immateriy)
whether the same decision wguld have been arri ved at in the
absence of the departure from the essential principle: of

Justice. The decision must be declared 1o be no decision”

Right to Fair Hearing . o ' | , o

The right to fair hearing in Nigeria prc‘dnt.c.s her ”’chc“dC“CF In 1966 4.
began to operate the concept of. constl’tu'tlona’l supremacy. The concers
hearing was already In existence n udrpmlstratnvc law un7dcr the doctring ¢ .. .
justice which had its origin in the theories of Natural law.

The concept is governed by two maxims, audi alterem partem (hear the -
and nemo judex in causa sua (do not be a judge in your own causg).
concepts cannot be separated into neat watertight compartnments, and werz -
cases inextricably mixed, and governed natural justice in procedural and 5.5 -
aspects.®

The right to fair hearing, no doubt is one of the fundamental rights guzrzr.o
constitutions of virtually every country of the world.

Fundamental rights are generally regarded as those aspects of human right
have been recognised and entrenched in the Constitution of a country. Thezr
are specially provided to upgrade dignity and liberty in every modern st2iz &
are fundamental and inalienable, except, however on some occasions
rights may be subject to derogations and restrictions in the interest of defe
public safety public order, public morality, public health or for the p&7
protecting the rights and freedom of other persons.’

The right to fair hearing is provided for in instruments, charters and Com2
among others globally. It is provided for by the African Charter on B
Peoples’ Rights. It is also provided for in the Universal Declaration o

1 -” 5 s Pl :
Rights;'! the sixth Amendment to the United States Constitution; and ine &9

" Kehinde
“Lp

9

q M. M‘Owoc Constitutional Law in 008>
g.l).(/.‘.IVs. Fawehinmi (1985)2 SC. 178
see Mrs, Yet > Op ' . '

P B, I;J(I;,tl\:/ : l(c)l{,eum,'he.san & Ors Vs. Hon. Minister of Health oo

" lluj- A[)phC:ﬂ)lﬂ who were nurses sue
Isiissing the action, the t

f F 4 > . e . l
Nigeria (Malthouse Press Limited

. ] .:»“;
Social Sert

. d the Respondents for their night 10 “Lf::f(w
A .’nlul“hu!gc Ukcjg J. (as she then was) held Ih_ati ir; ‘ y
Vo el [hc-’[';‘llhll- E;'chcs’ th‘clr right to embark on industriai "w b P
Nigeria (LEN), 1990, ¢ DisPutes (Essential Services) Act, Cap. 433 -
“' .S:cc Auiclc 7 thereof

See Article 10 thereaf
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o 12 [/',.lllh J aw
j privatt an
i Rights' as well as numeron:
it O H unk d tous other Conatituting
2 ¢ \”nh(\ﬂl ”H wOria
. Federal Republic of Nigeria, 11
on ‘” Ih( CUt : . ,‘I}’{ I1i, I )‘)l) (rf’) AT H(l!;i i
i 1 o Ly, WD i
o of all 1aWs in the country provides for this nght } }{ .
: ' a4 One t
G e of €t {zens guarantec d in the country thus: i I
RTI the dete mination of his civil rights and
Fa
jigations, ¢ luding any question or determination by or
ainst an government or authority, a person shall he
wtitled 10 2 air_hearing within a reasonable time by a
bunal established by law and constituted

ot or other 171
mamm as 10
" (emphasis mine).

ho is charged

o such cecure its independence and
”51 ‘,,u;u/l”
1:"(‘/\ /7(’} sONn W
he entitled 10

with a criminal offence

chall

he given adequate time and facilities for the

paration of his defence;

nre
is legal practitioners, the

examine, pw son or by hi
witnesses ca/led hy the prosecution hefore any court or

wibunal and obtain the attendance and carry oul the
camination of witnesses 10 testify on his behalf hefore the
court or tribunal on the same conditions das those applying

1 the witnesses called by the prosecution.

woted constitutional provmons have been given judicial nod by .[hc
surt in a legion of cases aMONE which arc: Akinghola Vs F.R.N;! Sule
e Okorie Vs. Slatc"‘ Baba Vs. N. C. AT C.;"%and Military Governor
ate Vs, \wauvu amental 10
sed that the principle of the right to a fair hearing is 50 fun¢ "flt]cf_ S

‘tem such that once it is hrc%hul the dausmn arrived at no ma ter

revolent must be declared null sion.

““limportance and cun«cquoncw
me Court In Adigun

e of fair hearing
18 where Eso,
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Righ to Fair THearint femands that a party must be heqpg |
Natural justice «Ac. n;‘,,(,,'nu'm’r/‘ Even God gave Adam o
cagainst hint I;\y;;‘,m.‘, supplied by his act of
hearing despiie _’/’”',;"‘, ((»m'v against his continued
nakedness {’lf’-‘)’(' is determined against him ... "
Garden of Ede “-1‘/‘;"” shows that there is an infringeme),
‘()”"f’ an d!,l“,,,‘ml }'zcslit‘t‘ against him, it is my viey
p;-mc:]?/t;} l)?‘fv n;:(,,;,,-,,,;, more. The finding that there .
"“":‘A/’V , ‘,\":Z,,,( of the [;rinciplc is sufficient to grant him remed,
”f/ ' 'I-”t(not a case where one, after showing injuria would neey ,,
Z,Z?;d further to show damnum. The injuria herein,
positive bj‘tlw damnum.”
Cross Examination .
“Cross-examination” may be said to denote a stage of a procedure in
which one counsel questions a witness called by the other o
two sets of advocate (or advocates where the trial involy
defendants) may either appear for the prosecution
defendant/defendants as the case may be,
Counsel cross-examining challenge adverse testimoni
or destroying it. However, the cross-examination must comply must comply
the rules governing the relevancy and admissibility of evidence. .
_("drgziszxmination is a formidable tool used by one party to destroy the case of
And it has been held that where
:ﬂpon.a particular fact, that in effe
ihe mportance

"f')'\»
1 "'Yl{
u\'('r'in}: hi
stay gy .

5-‘!‘1‘ IRTAY

the

of the

that j,

1S Proof

a trnal ¢oype
Pposing coups)
€s multiple parties
or plaintiff, o

7

an adverse party fails to cross-examine a wine
ctis an

admission of the truth of that fact."”

and purpose of cross-examination was aptly captured and st
T of Appeal in the case of Borishade Vs, N.B.N Ltd? as follows
'C.ross—exumination IS a formidable tool in t} .
zlll:ge"n and . skilfy| counsel. By the instr
c‘.rammal‘ion Counsel can ejthey totally L
L;;i/s,z,,w {u/l%) dcvc[()p the case of the :
ol fch.ster ly admini.s'tered,

n;,.? Jorth the best form of e
Xamination Can drum 1y g
otherwige relue e
15uched by ¢
with hig n;uu

e hands of a
tment of cross-
demolish the Plaintifl's
defendant and vice versa,
cross-examination actually
vidence.  Purposeful cross-
acred truth from the stomach of a7
) lft'nl Withess,  When the core of the case ¥
. lhml:n()::'l [ o Ut'c withess not only ~\"["¢‘*l"/l““
!!f’xtu‘ululium all oo f’ expression, his jaunty uu.\'ww\\,( ”
e ——— 80 q Inm,' way to expose the unexpressed ti
R TR

;?""JA:fil\Hz._x

u'nalion,

o st e
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s property Law (UIPPL

et 3

g dark side of the whole story 4 horoush oo
warion seeks 10 and indeed often clicity the b, r/,,,,,,j ,
“ ~ admission of the truth initially concoglpg ), i;
& ‘ ally v thought-out te stimony guided by the shilful ,WW/
“learned counsel.’

e

b WHRESSE S
e 0 Cmss.L\ammatmn
have he right to cross- exXamine witnesses is no doubt 4 riohe 1 o0
,._‘ “”, is mOr‘. this right is provided for by the Evidence Ar,ﬁ. ;},-f ! ,,ﬂ,.;,.;’

Jws such as the Administration of Criminal Justice Law. of yorr
\L .oria and the High Court (civil Procedure) Rules of the waricy. -+
\\\‘1\ m this regard Gubjectmg oral examination. including (,’r,’/f'
C . of witnesses to the Evidence Act.?! = s
-vﬁme Limit for Cross Examination
- stated, the practlce of setting time limit for cross-examimation by vz
- Nigeria is fast gaining ground. This practice may lead to infrin ) f
imental right to fair hearing, unless the Constitution, and of course, the
z2 Act and other extant laws on cross-examination are reviewed. This s
- the provision of fair hearing in the Constitution is so clear that one mzy
that it does not contemplate setting any time limit for cross-
~-on This is because cross-examination of witnesses no doubt, is ;a ;:"
< ==ovided for in section 36 (6) (d)? of the Constitution. And this pro

n PR e T
s ai .

e sven judicial backing in the case of Akingbola Vs. F.R.N, 2 among

[SY

oD
-.--x

=

w

The principle of natural justice and fairness are crucia! | and
facrosanct in our judicial system and adjudicatory functions
1 level of the judicial hterarchv Jt must as a matter of
;’"":hmonal obligation be observed by all Jjudicial officers.
s because fairness and natural justice require Inaf

" 1o a cause, or a party who ought reasonably 10 be a
PArin the suit, must be given the oppr)rlumz to put forward
“icase or defence freely and fully.” (Emphasis mine!
3 irom the aforequoted dictum n the above a party 1
e Q“I?Omimty to put forward his case OF defence freely ar :;.

© By restricting or limiting the time for cross-examin ation o2

aid that a party 1s allowed to put forward his case, OF ©es=oms

on fair héd
Not contravene the mesmn of the

-
a

ke b A CARE
nart O d Lo

case that a party {

i

Constitution

Py o 40 Rule | of the Kwara Staie High Lo ;';\ Crvai 4 T Taas
g »& i aw J01E, ana Hw
o818 State Administration of Justice La

.-l} _{““_ ,\ £, ',”!.,
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Puartics 7 y Fair Hearing”

Now Section 215 (2) of the Evidence Act provides as folloy,:
w2} The examination and cross-examination must yol,,,
relevant facts, but the cross-examination need not by Confin
to the facts to which the witness testified on his exdminatis,,
in — chief”

The above provision of the Evidence Act, like the Constity

contemplate setting any time limit for cross-examination except thy

examination must relate to relevant facts.

The importance of cross-examination has always been pronounced

courts over the years. Indeed, when a witness testifies on At

controversy in a case and the other party fails to cross-examine him, 1.

construe this as an acceptance/admission that the party does not dispur. 1.

In Oforlete Vs. The State,” the Supreme Court, Per Achike, J.S.C 1o

“After all, the noble art of cross-examination constitutes a (21},
weapon in the hands of the adversary to enable him ¢ffect 1
demolition of the case of the opposing party.... Plainly 1 i
unsatisfuctory if not suicidal bad practice for counsel to neglec:
to cross-examine a witness after his evidence — in — chief in
order to contradict him or impeach his credit while being cros:-
examined but attempt at doing so only by calling other witness
or witnesses thereafier...”

On the need to allow a party to cross-examine a witness without restrictinz =

Court of Appeal, Per Edozie, J.C.A., in Iwuoha Vs. Okoroike,” held inter = -
“...It seems to me therefore that the course taken by the learned

trial Judge in vrestricting the appellant’s counsel to cross-
examination only on question of damages without allowing hin
establish through the respondent the defences of justificalion
and privilege is an act which seriously undermine ¢
Appellant’s right to fair hearing.” "

In further substantiation of the point being made, Eso, J.S.C.. 1N [brahiz

Shagari®’ captured it in the following scintillating manner:

“Indeed, during cross-examination the defendant is at liberty
put as_many questions as_are material to_his case. He Q:E
even be “Cross” with the witness in his examination as the »" !
cross-examination implies,” (Emphasis mine).

i

vl

. . State
ce Patrick Vs. State (2018) 16 NWLR (Pr. 1645) 263 @ 283, See also Simon 1>
NWLE (P1. 1566)

119

(2000) 12 NWLR (Pt, 681) 415 @ 439
(1996) 2 NWLR (P 429) 231 @ 250
Y (1983) NSCC 431 (1) 445 A

24
8
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'\ Curtailment Abdulfyr \:i:;.s.n

1Yoy \
wweht to Fair Hearing |

fame il

of arties’

em

samination of the victim,  In that case, the defence
CX¢ ¢

sought CTOSS- ¢y
1T Bl ) b o e . ~._ :
tim about her answers to a questionnaire she complete g:::m her "
n h | , : . ¢ 3 ganst » g 4 e \
ViC iselling centre. The defence argued that the evidence ?:
counse ‘ r

! EFS:: to th, .

of the victim’s credibility.  The :..:__ court excluded :_n evidence base
absence of proof that the vietim suffered _:é_: a :E:E._ n_ﬁcnr among other.
Inreversing the decision, the Supreme .Oc:: emphasised .:E ?.cma SCope
examination, the importance of the testimony on the key issue ip the caq
presence of contradictory evidence, . ‘ .

It could be seen from the above that in U.S. the tria ‘
examination must be exercised carcfully, even though restrictions of
examination of witnesses based on sound exercise of discretion would b ;
Conclusion

m:mnmw,
From the foregoing, it is deducible that
co::m_:mxo

| court’s &wnaso: to |

limit o

» apart from where the extan; rules
express provisions for setting

time limit -€Xaminatigp }
¢xamination can only be controlled or limi

power to do this judicially :
Nigeria. The provisions on limit;
US are virtually the same,
examination is akin to the
which says that:

For example, R
provision of Se

ule 611 (b) of the United States on cro
ction 215 (2) of the Evidence Act, 20

“the examination and cross-examination
relevant Jacts, but the cross
to the fucts to which the i
in - Chief.” _
Thus, it ig glaring from the above provisions of the Evidence Act -
mntendment of the law makers is far from being that of setting time limi®
Cross-examination, It is only that such Cross-examination must be relevas! :
and no more, [y (e words of Tohj J.C.A,, (as he then was) in the case of Ol
Vs, Oloriawg ,
“One Cliche Or “aphorism gy
%.E\w.,_.,.?:. and it iy thay in cros
limit, ‘Ounsel love jy, It iy
Process, Apart from th
nothing o 4, With the
the Ordingry man, the

must relate to
-examination need not be confined

tness testified on his examination -

always worried me in the
S-examination the sky :.. ﬁ
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