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OF ARBITRAL AWARDS:
ENFORCEMENT OF AR ALLENGES

BY
KUDIRAT MAGAJI W, OWOLABI*

Abstract g
The importance that the international community attaches to this sector of

: : jonal
international economic relations has led to the Pmmu!ganon of the !nrgmanona
Convention for the Settlement of Investment Disputes (I CSID Ct:frfven frorg’) ::der
the aegis of the World Bank, to cover the settlement qf investment dispules be e:_sn
investors and host states. The ICSID Convention, in turn, established the
International Cenire for the Settlement of Investment Dispute (the Centre), which
implements the provisions of the ICSID Convention. One area of a'rspur_e
resolution mechanism under the ICSID Convention fhfzr attracls academic
comment is the enforcement of ICSID award. The question is often raised whether
the provisions of the Convention promote effective enforcement of ICS:ID awards.

. The purpose of this article is to consider some of the tactics that a‘wappo.mred
parties may employ in national courts inattempts to deiajg or to avoid compliance
with ICSID awards. Therefore this article will be analytical and evaluative; that
is,the provisions of the Convention are critical analysed to show its area of
challenges. It is therefore concludes that the Challenges of I CSID awards
potentially may be based upon the provisions of the ICSID Convention itself and
Jfrom outside the ICSID Convention.

1. INTRODUCTION

One of the Conventions which is suigeneris is the 1965 Washington Convention on
the Settlement of Investment Disputes between States and Nationals of other
States.' This is due to the place accorded domestic law resolving questions of
sovereign immunity in the enforcement of arbitral awards and other issues that seem
to impinge on the effective enforcement of ICSID awards. ICSID sought to remove
major hurdles to the free international flow of private investment posed by non-
commercial risks and the absence of specialised international methods for
investment dispute settlement.” The Convention regulates the conciliation and
arbitration of investment (legal) disputes between contracting States and nationals
of other contracting states in accordance with the provisions of the Convention.’
Thus, only such disputes which have been submitted to ICSID by the mutual
consent of the parties will be settled under the ICSID.* 1t also regulates its arbitral
proceedings through the ICSID Arbitration Rules.*

*LL.B, .LI_,M, BL{Abuja) Departmeant of Law, College of Humanities, Mana
University, Malete, Kwara State, Nigeria. Email: kudmagaji@yahoo,mm;hmim
' hereinaficr referred to as ICSID Convention

ulsson J, ‘ Arbitration U, d: - g iy
Frousea, . Asomtion Unbound: Award Delached rom e Law of s Country o Orgin’(1981) 30 | & Comp.L. QS5

"ICSID Coavention 1965, Article 1
‘ICSID Convention 1965, Article 25 (1)

ICSID Rules of Procedure for Arbitration Procecdings (Arbitration Rules) 1967, Rules 32,37, 41
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#-_a-r_ﬁrle addresses the broad question of enf;

This arti . uestion of enforcement of i i
under the ICSID Convention, with the goal of analysing the1 St?i?dzgt:lg:::::a;gs
first section deals with background issues such as the purpose of ICSID )
envisaged by the ICSID Convention. Second section discusses the recognition a:?csi
enforcement of awards. The third section examines the provision for annulment of
award under tl:[c ICSID Convention and the impact of the annulment provision. The
forth section discusses chpllenges face by parties when trying to enforce the ICSID
award under the Convention. The fifth section attempts to proffers possible solution
to the identify problem of enforcement and concludes with the recommendation.

2.0 BACKGROUNDAND PURPOSE OFICSID
As the international financial institution that provides loans for production and
development purposes to its member countries, the World Bank upholds
international investments. The founders of the bank believed that the principal
function of tbe institution would be to encourage international investment by
private investors.® The World Bank thus champions the ICSID Convention’s goals
of advancing international cooperation for economic development in developing
countries through private investment and promotion of mutual confidence between
governments of developing countries and foreign investors.’
Giardina opines that the Convention was:
Prompted by the World Bank (and) provides a system for settling disputes
that takes into account the interest of both foreign investors and the host
states and, at the same time, guarantees continuous flow of private
investment into the developing countries, a factor of vital importance if
balanced growth is to be achieved in the world economy.’

According to Shihata(the past Vice President and General Counsel of the World
Bank and Secretary- General of the ICSID), the primary objective of the ICSID is to
promote a climate of mutual confidence between investors and states so as to
increase the flow of resources to developing countries under reasonable

consideration.’

The key purpose in establishing ICSID was therefore to assure foreign investors of
protection under international law from unilateral actions of host countries which
could jeopardise their investments. At the same time, host countries of foreign
investments are assured a neutral dispute resolution mechanism that shields them

‘Shihata F. I, ‘The Scttlement of Dispute Regardiog Foreign Investment: The Role of the World Bank, with Particular
B:fcn‘.'ncctoICSID and MIGA' (1986) 1(1)AM.UJ. INTL &POL'Y,97-116,97. ) .
Christopher M K, “The International Bank for Reconstruction and Development and Dispute Resolution: Conciliaton a‘J::d
Arbitration with China through the International Centre for the Settlement of [nvestment Disputes’ (1999) 24 N.YUJINT'L
&POL, 439, 445 . g
"Giardina A., “The International Centre for Settlement of Investment Disputes berween States and Nationals of other Staics
(ICSID)"in Sarcevic P (ed), Essays on Intcrnational Commercial Arbitration(ICSID, 1989)214-234.219.

"Shihata F.I, ‘Towards a Greater Depoliticisation of Investment Disputes: The Roles of ICSID and MIGA' (1986)1(1) ICSID
Review-F.1LJ,1-25,4.
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Kudtrat Magajt W. Owolabt® 193
ns of developed countries.”’ The ICSID thus
host countries and foreign investors alike. This
balance is created by both the ICSID Convention and the ICSID Rules of
Arbitration. While the Convention gives private investors access to an international
forum, the Rules assure them that the absence of a state party to the dnsput_e or its
refusal to participate in proceedings after it has consented to ICSID arbitration

cannot frustrate the arbitral process.

from the economic manipulatio
provides a level playing field for

On the other hand, the ICSID Convention provides that a contracting state may, asa
condition of its consent to ICSID arbitration, require prior exhaustion of dome.stic
remedies.”? This condition may be stipulated in the investment agreement, in a
‘bilateral treaty between the host country and the investor’s country, or in a
declaration made by a contracting state at the time of signature or ratification of the
ICSID Convention.” Further, ICSID Convention expressly provides that unless the
parties have specially agreed otherwise, the arbitral tribunal must decide a dispute
in accordance with the law of the host state, along with such rules of international

law as may be applicable."

3. ENFORCEMENT OFAWARD UNDERICSID CONVENTION

Articles 53-54 of ICSID Convention, deal with recognition and enforcement of
award under the convention. Article 53 provides that the award shall be binding on
the parties and shall not be subject to any appeal or to any other remedy except
those provided for in the Convention while article 54 (1) of the ICSID Convention
provides:

Each centracting State shall recognise an award rendered pursuant to this
Convention as binding and enforce the pecuniary obligations imposed by the award
within its territories as if it were a final judgment of a court in that state. A
contracting state with a federal constitution may enforce such award, as if it were a
final judgment of a court of a constituent state.

Article 54 (2), on the other hand, prescribes that a p seeking recognition or
enforccfment must do in the territories of a contra.ctinga:gtc in orge, to Sltljsfy the
obligations of such states under Article 54 (1)

Nigeria, in a bid to encourage foreign investment, ratified the ICSID ion i
: C tion 10
1967 and passed the International Centre for the Settlement of Invesug:;vn?ll):c[;ee

Netionals of Other States( 1965)4 1.L.M 524 Settlement of Investmont Disputes Between States and
UICSID Convention 1965, Article 26

UShihataF.I,(n6)102

“1CS1S Coavention 1965, Article 42(1)

AlHUomah Untversity Law Zoumal sor6
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No. 49 of 1967 which is now an Act” under Constitution of the Federal Republic of
Nigeria.© The ICSID Convention was domesticated as a local legislation and thus
referred to as the Intematlongl Centre for Settlement of Investment Dispute
(Enforcement of Awards_) Act.” The Act consists of only two sections, the first
section ‘states and explains the right of a party to enforce an ICSID ;.ward by
registering the award at the ﬁupreme Court of Nigeria from when it can be enforced
as a judgment of the court.” While the second section gives the Chief Justice of
Nigeria, the power to make appropriate rules for the enforcement of such awards."
The Act provides that an ICSID award shall be enforced in Nigeria as if it were an
award oontameq in a final judgment of the Supreme Court if a copy of such an
award, duly certified by the Secretary General of the Centre is filed in the Supreme
Court by the party seeking its recognition and enforcement.”

What is unique about the Nigerian ICSID Act is that section 1 which provides that
‘where a party seeks to enforce the award, all which is needed, is for the award to be
registered as the judgment of the Supreme Court of Nigeria and it is automatically
enforced’. There have been criticisms about the procedure such that it violates the
constitutional right to fair hearing and the right to go to court when a question of
legal rights needs to be examined.” Some have said that the main political agenda
of arbitration especially in the light of ICSID awards” is to disempowered state’s
legislative potentials and delegitimized public regulatory interventions in
commercial arrangements in the markets. On the contrary, the author disagrees with
that view and considers this as strength because the summary enforcement
procedure is what is obtainable in other parts of the world especially in England.”
The English Arbitration Act and Civil Procedure Rule® provide a clear,
expeditious and effective procedure for the en forcement of awards, with safeguards
to prevent an unsuccessful challenge being abused so that enforcement will
subsequently become impossible. This ensures the enforcement will not be delayed
because of the unavailability of a court date or a judge to hear the application for
enforcement. One other striking feature of the Convention is the exclusion of night

to challenge the award. According to Paulsson:

ws of the Federation

“The International Centre for Settlement of Investment Dispute (Enforcement of Awards)ActCap 120La
of Nigeria, 2004 ‘

: Conatitution of Federal Republic of Nigeria, 1999 (as amended), Section 3150fthe

" Cap 120 Laws ofthe Federation of Nigeria, 2004
" International Centre for Settlemeat of Investmen
, Intemational Centre for Settiement ofInvestment Dispul
- International Centre for Settlement of Investment Dispute(
1‘234t=k=ifmﬁ. I, “The Enforcement and Challenge of Foreign

™ Seapasa . L, ‘Obstacles to International Commercial Asbitration in Africe Cou
and Wales County Courts Civil Procedure Rules

t Dispute( Bnforcement Awards) Act 2004, secli.ou 1
te( Enforcement Awards) Act 2004, section 2

Enforcement Awards) Act 2004, section 1
Arbitral Awards i Nigeria'(] 997) 14 (3) J. Ind Arb, 223-245,

atries’ (1992) 141 (2), lnt"l Comp. L. Q.

:'g';; English Arbitration Act 1996, section 66; Supreme Court of England
“English Arbitration Act 1996, Section 66(1)
"Supreme CmmofEuglandu;d Wales Couaty Courts Civil Procedure Rules ] 998, Partll

Al-Htkmah Unlversity Lawy ournal 3016
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i ibili i ard before the
There is no possibility of challenging an IC§ID aw,
courts of thepplace of arbitration. All states signatory to the ICSID
Convention have bound themselves to recognize and cnforce
ICSID awards to the same extent as if they were final national

courtjudgment.”

The ICSID awards have the effectiveness of final judgments and self-executing
force in the legal orders of the enforcing states, though it doez;s not mean that all
problems arising at the enforcement stage have been resolved. Indeed, they hav.e
not been resolved because the manner in which the execution 1s to be carried out is
governed by the law in force at the place of enforcement. This is acknowledged in
Article 55 of the Convention which provides thus nothing in Article 54 shall be
construed as derogating from the law in force in any contracting state relating to

immunity of that state or of any foreign state of execution.

In addition, submission to ICSID has a special attraction for developing countries.
This is so because the Centre creates and indeed confers credibility of investment
protection on such countries. That is the reason that section 26(3)(a) of the Nigerian
Investment Promotion Commission Act” provides for the application of ICSID
Rules in the arbitration of investment disputes between the Federal Government
and an investor in respect of his investment and where there is disagreement as to
the method of disputes settlement to be adopted.

One other important feature of the ICSID Convention is that, it makes the award
rendered under ICSID Convention directly enforceable in signatory states without
any standard of review to be applied in national courts.” Failure to comply with the
terms of the award could have serious implications on the investment climate of the
enforcidg State including Nigeria. Nigeria could also risk facing the International
Court of Justice, if a party seeking to enforce an ICSID award feels that the Nigerian
government is uncooperative in enforcing the award.

It is, however, important to note that the provisions of ACA do not apply in anyway
under ICSID Arbitration.” Under the ICSID Rules, parties are free before the
determination of the arbitral process to settle on their terms and thereafter
discontinue the case.” The only two cases involving Nigeria have thus far been
terminated under this rule. The first is the celebrated case of Guadalupe Gas
Products Corporation v. Nigeria,” concerning production and marketing of

Paulsson J. (n2); ICSID Convention 1965, Article 54 (1)
” Giardina A, (n 8) 220
Decree No 16 of 1995 (as amended),
:’InC?SIDConvmﬁon 1965, Articles 53-54

ternational Centre for Settiement of Investment Disputes (Eaforcement of Awards ;
*ICSID Rules of Procedure for Arbitration Proceedings (Arbitration Rules) 1967 m:ﬁl' FAF IO LININ S
“(CSID CascNo. ARB/78/1) ’ '

Al-Humah Untersity Law, Guwnat 3016
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liqueﬁed natural gas. A dispute arose over
liquefied natural gas between the gas corporati
settlement was reached by the parties and reco

3
awar d.s

196
the marketing and distribution of
on and the Nigerian Government. A
rded at their request in the form of an

The second case is Shell Nigeria Ultra Deep Limited v ic
Niger'fa." over dispute f;oncenling hYdIocarborf concession' ane:rgglil iip';fﬁgsno{
also issued an order taking note of the discontinuance of the ;’aroceedin S ’
[CSID Arbitration Rules 43 (1). * i
Considering the confidentiality in arbitration under the ICSID. there are not man
details z}vallable regz.n*ding such cases. Perhaps if the cases h’ad gone through tz
conclusion the details of the proceedings and enforcement might have been
available. The recent case involving Inter ocean Oil Development Company and
Intero cean Oil Exploration Company Limited v. Federal Republic of Nigeria™ was
registered in December 2013. How the case is determined will go a long way in
highlighting the State of recognition and enforcement of ICSID awards in Nigeria.

4.0 ANNULLMENT OFAWARD UNDERICSID

ICSID awards are not subject to setting aside or any other form of scrutiny by
domestic courts. Rather, the ICSID Convention offers its own self-contained
system for review.” Under this procedure, an ad hoc committee may annul the
award upon the request of a party.” Under Article 52 of the Convention, although
ICSID awards may not be challenged before national courts, aggrieved parties have
aright to ask the Chairman of ICSID’s Administrative Council to appoint a three-
member committee to review an award. Such review can lead to annulment. The
grounds for such annulment under the ICSID Convention are listed exhaustively in

Article 52 (1) as follows :”

a. that the Tribunal was not properly constituted

b. that the Tribunal has manifestly exceeded its powers;

c. that there was corruption on the part of a member of the Tribunal

d. that there has been a serious departure from a fundamental rule of
procedure ;

e that the award has failed to state the reasons on which it is based

Therefore', annulment under the ICSID Convention offers a review proves that is‘
limited to a few fundamental standards of a mostly procedural nature. Only three of

wrsuant to Arbitration Rule 43 (2)

" Award mbodyiuﬁnpaﬁu'mlemeuupaemmtmndemdonlulyll 1980, p
*(CSID case No. ARB/07/18)
,, onAugust 1,2011.
,(CSID Case No ARB/13/20)
,lsc?mc, ICSID Anoulment Revisitod *(2003)30(2)LIEL 103-122, 103

ID Convention Article _
'Senholcsmnm:.mzfmwmww (Asbitration Rules) 1967, Rules 50, 52-55

Al-Htkmah University Law Zmnal 3076
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the grounds for annulment listed above,(b), (d), and (¢) have played ipractical role
because they are the most frequently invoked grounds for annulment.

Starting from article 52(1)(b), an excessive power occurs where tpe tr!bunal
deviates from the parties’ agreement to arbitrate. This \Zvould be t}_le case lf a trlbu.nagl
makes a decision on the merits although it does not just.have !UI-'{S@Cﬁ_Oﬂ or if it
exceeds its jurisdiction.” Thus, for the ICSID to be vested with jurisdiction, a case
must first involve a legal dispute arising‘out of an investment. Second, the dispute
must be between a contracting state or its authorised constituent subdivision or
agency, and a national of another contracting state.” Third, the parties must have
consented in writing to bring their dispute to the ICSID, and such consent may not
be unilaterally withdrawn.” Therefore, there will be an excess of powers if there is
no legal dispute arising directly out of an investment. Similarly, if the nationality
requirements under the ICSID Convention are not met there is no jurisdiction and a
decision on the merits would be an excess of powers. Absence of a valid consent to
arbitration would also mean that there is no jurisdiction and an award on the merits
would be an excess of powers. Failure to exercise a jurisdiction that does not exist
also constitutes an excess of powers.

To be a ground for annulment under ICSID Convention, such excess of powers has

to be a manifest one. The wording of the article 52 (1) (b) of the ICSID Convention
makes no difference for issues related to the competence or substance of the award.

The requirement of to be ‘manifest’ applies equally both jurisdictional and
substantive matters.” In Mitchell v. Congo,” it was argued that the Tribunal had
committed a manifest excess of powers by assuming jurisdiction though the
dispute had not arising from investment. It was decided that the essential element of
the concept of investment was a contribution to the host state’s economic
development. The fact that there no contribution to the host state’s economic
development, there is no investment within the terms of the ICSID Convention.
Consequently the committee annulled the award based on the manifest exceeds of
powers. In this case, the committee crossed the line between annulment and appeal
as it re-examine the Tribunal findings on facts regarding the existence of an
investment. In author’s view the committee also lacked clear grounds to find a
manifest excess of powers in the Tribunal’s finding that it had jurisdiction over the
dispute. In this case, the definition of the investment within the applicable BIT was
broad enough, every kind of investment, to cover a legal consulting firm. Therefore

the Tribunal’s finding of jurisdiction was not obviously incorrect a:nd did no;

e e
“Ivid Arbitral Awards* (1987),2(1)FILJ,85-110, 100
"ICSID_ Convention 1965, {&rlicl.e 25 .

““ﬁ?v?;mw&MV United Arab Emirates, ICSID Caseno ARB /01’_7 »2007, paras 118-1 19

L ] = . - : .
&?&&ﬁx&%ﬁﬂ“ﬁ;’h&“&ﬁé&&w&ﬁﬁ%l 0, Rio, vmm and Finality’ in Berg AJV (ed)

LawInt’l,2011)292
Al-Hikmah University Lauw ) ounal 9076

v



P orcement of Arbitral Awards: Issues and Challenges

", : 198
" ccessarily constitute a manifest excess of powers. While the Tribunal seems to
stand for the subjective theory base_:d on the BIT between the US and the Democratic
Republic of .ango, the committee chose the objective approach to define

[n Mr.Tza Yap Shunv. Republic of Peru,” the Republic of Pery alleged that although
the Tribunal did not have jurisdiction, it has decided on the merits of the case. The
dispute was about the interpretation of article 8 of the BIT between Republic of
China and Republic of Peru which stipulates the dispute settlement clause. The
Republic of Peru argued that article8 is clearly provides that only disputes about the
amount of compensation owed to an investor after finding of wrongful
expropriation can be submitted to the ICSID arbitration. The Committee agreed that
the jurisdiction of a Tribunal rests on the parties’ consent and ignoring the terms of
the parties’ agreement as expressed in the arbitration clause constitute an excess of
powers. However, the committee stated that a misinterpretation of the arbitration
clause does not amount to a manifest excess of powers.” The committee referred to
the annulment decision in Duke v Peru case which stated that ‘when a Tribunal .
engages in interpretation of a written instrument of consent in light of the
surrounding circumstances or in the context of other documents, its final
construction of the meaning of the document in the light of all evidence and
submissions of the parties is unlikely to amount to a manifest excess of powers.
Interpretation, which leaves room for discussion is not likely to give rise to a
manifest excess of power. The committee found that the meaning of the phrase is
not textually obvious. The Tribunal interpreted the expression dispute involving
the amount of compensation for expropriation in the overall context of article 8.The
Tribunal went through an interpretative process mandated by the Vienna
Convention and looked at the ordinary meaning of the word ‘involving’ considered
the context of article 8(3) and then looked at subsidiary sources. So , appeal body
might well find fault as a matter of law with some aspects of the Tribunal’s
application of the Vienna Convention, but an ad hoc committee doe not h_ave sugh
mandate and cannot replace the Tribunal’s findings as aresult of interpretation by its
own and dismissed the request for annulment on the basis of manifest excess of
50

powersu

Article 52(1)(d) generally is concern with the integrity and faimess of the arbitral
Process. Thus, the breach of one fundamental rule of procedure may justify
annulment, even if the procedure was otherwise fair. It is generally accepted that

Kim D, i itration ;: The Need to move away
Kim D, “The Annulment Committee’s Role in Multiplying Inconsistency in ICSID Arbitration : .

from an Annuiment
. System®(2011)NYU Law Rev, 270
+1CSID Case No. ARB /07/6, 2015

ICSID dors
*p.,,98‘f;°9“'°n2011.m160,
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this ground for annulment refers to a set of minimal standards of procedure to be
respected as a matter of international law. This means that a request for annulment
does not need in every case to point to a specific rule in the ICSID Convention or in
the ICSID Arbitration Rules that has been breached but, rather, to a fundamental
rule or principle. Further, demonstration of a breach of such a specific rule may not
be enough if the departure is not seen as serious or the rule as fundamental. Yet the
idea that an ICSID tribunal holds a wholly unfettered power on certain evidentiary
matters is troubling, even with the caveat that the tribunal may not breach other
fundamental rules. Given the crucial role of evidence in any adversarial proceeding,
a more cautious approach is preferable, such as the one adopted recently in Zeco v.
Guatemala.® Tt was recognised that a tribunal is not required to refer to every piece
of evidence in the record, but this does not mean that a tribunal can simply gloss
over evidence upon which the parties have placed significant emphasise, without
any analysis and without explaining why it found that evidence insufficient,
unpersuasive or otherwise unsatisfactory.” A tribunal, of course can completely
reject the relevance of any evidence adduced by the parties and is not required to
allude to all pieces of evidence. Yet the failure to even mention and give some
consideration to a piece of evidence on which a party has placed significant
emphasis , and which refers to an important issue in the case, does raise due process
concerns. In certain cases, it may justify annulment.

However, an ICSID tribunal’s duty to state reasons upon which the award is based,

established in article 52(1)(e) as a ground for annulment is one fundamental
features ofthe ICSID Convention.

4.1. IMPACT OF THE ANNULMENT PROVISION OF THE ICSID
CONVENTION

The grounds for annulment under the ICSID Convention are not new to arbitral
nullity. What is new is the control entity to which the claims for nullifications are to
be submitted, in this case, the Secretary General and an ad hoc committee of three
persons to hear the dispute regarding the annulment claim.® According to the
provisions of Article 52(6), annulment of an arbitral award could lead to submission
of the dispute to a new Tribunal, presumably for a fresh hearing.

The question that one will be tempted to ask is whether the procedure will ever end.
The ICSID Convention does not specify the number of timeg challenges to an award
can be entertained. The difficulty of this situation can be gleaned from two classic
annulment requests from previous ICSID awards: Kloeckner Industrie Anlagen
GmbH v United Republic of Cameroon™ and AMCO Asiq Corp et alv. Indonesia

*1CSID Case No ARB/10/23(April 2016)para 131
“Ibid, Para 131 Aricle $3(2) &(3) 0 the proced
*ICSID Convention 1965, Article on the procedures pertaining to the annulment ;
Administrative Council is vested with the power of appointing ad hoc Committee member - 7" 12e Chairman of the
*ICSID case No ARB/B1/2

. "Int’l Arb. Rep. 649 (1986)

Al-Hikmah Untversity Law Jowval 2076°
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n Kloccklzlsztc;S%e :I;ﬁicsﬂiegibunal rendered award in 1983, findin 2310
Caﬂlef‘i"m1 Wlirations Ingig; by reason of Kloeckner’s failure to perfi s
coptractua oblig : 84, Kloeckner filed a request for a h:g o the
Jward i accordance with Article 52 of the ICSID Co e

tee annulled the award in its entire N _ IlVGlJt.ion. In 1?85, an ad hoc
oxercise of power by the Tribunal. ty, citing, inter alia, a manifest excessive

The fact that the entire award was annulled by an ad hoc ¢ '

; : o : ommutt é
reconsideration of the‘ entire dispute 10 a second arbitration requested lb; El?::ge;
“In ﬂ;ﬁz serc[:'gnd arbétlﬂfitmn],1 t]llle Tribunal returned an award which favoured
Kloeckner. The award then cha enged by the Government of i
Kl 2 procedures.“ of Cameroon in another

Also in AMCO case, the Tribunal made a unanimous award in favour of the
Claimant AMCO, which Indonesia requested be annulled under Article 52 of the
[CSID Convention. The ad hoc committee set up to consider the request annulled on
grounds that the first Tribunal had manifestly exceeded it powers in failing to apply
the relevant provisions of Indonesian law in determining the amount of AMCO’s
investment with the finding that there vocation of AMCO’s investment license was
not justified in substance, and that the Tribunal failed to state sufficient reasons for
its decision in this respect. AMCO applied for new arbitration, and the Tribunal
returned an award on the merits in favour of AMCO in 1990. Since there appeared to
be no limit to the use of the annulment procedure under Article 52 of the ICSID
Convention, both AMCO and Indonesia applied for the annulment of the second

award.

Given that the ICSID mechanism is self controlling the point is that there is need to
prevent proliferation of the annulment process because of its impact on the
resources of the parties and the finality of the arbitration as an altemnative process to
adjudication in the regular courts. Additionatly, knowing that enforcement may
entail another protracted legal battle has a lasting impact on the enforcement of the
award by the successful party. The unending nature of th_e annulment process causes
potential parties to reconsider whether arbitral proceedings are 2 more expeditious

way of resolving disputes.”

5. CHALLENGES UNDERICSID CONVENTI

The problem with the enforcement of ant{ICSID a\;ni ing
recognition . oncern is that, reco .
guition of the award; the 67 forcement. According to Delaume,”

does not solve the problem of outright en
despite the fact that tlilje' procedure forreco gnition and enforcement of ICSID awards

e,
b 5 S . = [
”3‘8“‘“ M. “The Breakdown of the Control Mechanism in ICSIDAT mnoia(ﬁg::ﬁ:a
"Leigh M, *Arbitation, Anmulment of Asbitral Avard for ESETL S T
mlfmt? S nclatly Pores Reasous' (1557 W'Jmtemazu?jﬁal "+ bitration (1, LEW Publisber, 1987)23-4
¢G, ICSID Arbjtration in Contemporary Problems i

Al-Htlanah University Law Fournal 2076
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is made as simple and effective as possible, a holder of a recognised ICSID award
has only an executory title, especially, if the losing party 1s the state party to the
dispute. While the award may be readily enforced against an investor or its assets,
the situation may be different if enforcement is sought against the state party-to the
dispute. Article 54 (3) of the ICSID Convention adds that _‘executlon_of the award
shall be governed by the laws concerning the execution of judgments in the state in
whose territories such execution is sought.” This provision is emphasised by Article
55 to the effect that nothing in the Convention can be construed as departing from
the law in force in any contracting state relating to immunity from execution of that
state or of any foreign state.

The purpose of the above provisions is that, execution of an ICSID arbitral award is
subject to the domestic law of the state where the award is sought to be e{lforced and
that, no exception should be made regarding the domestic law by virtue of the
Convention other than as provided by domestic law.

The reason for this disparity in enforcing an ICSID arbitral award is that the ICSID
Convention does not alter or supersede the rules of immunity from execution
against a state which fails to comply with an ICSID awards.” The effectiveness of
measures of execution against a state depends, therefore, upon the immunity rules
prevailing in the country in which execution is sought. Suffice to say that ICSID
convention creates a loophole in the interest of the state parties to the Convention
over and above the interest of investors, and endorses inequality of parties in the
dispute submitted to ICSID.

One will agree with the arguments of van den Berg® that it is illogical that in matters
of arbitration, a waiver of immunity is accepted with respect to jurisdiction leading
to enforcement but not with respect to execution. If a state agrees to arbitration, it
must be deemed to have accepted all its consequences, including compliance with
an unfavourable award. Failure to carry out award must mean that the assets of the
state party to the dispute, like those of a private party, are capable of being attached
and lead to full execution of the award. It follows that if the defence of immunity
from recognition and enforcement is not available to a state, which should imply a
waiver of immunity from execution, as anything to the contrary would defeat the
internationally acclaimed principle of law of pactasuntservanda.

There is no doubt that the reasons for the absolute immunity doctrine in execution of
ICSID awards are both political and economic. Execution is commonly thought to
be a severe interference with the rights of a state. On the other hand, a generous
interpretation against immunity from execution could result in féreign states
refraining from investing in countries in which their property and other assets could

INT’L&POL, 175,214.

“Delaume G. R, ‘Economic Development and Sovereign Immunity* ( 1999) 79 AM T, INTL, 319, 344
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situation arises. Ithas tobe unt.lerstood that investment disputes cannot be com :
with other dispute because of its nature. A combined reading of Articles 54 (3)p:;g
55 of the ICSID Convention would be interpreted to mean that, recognition of an
JCSID award gives the holder a valid title, on which basis measures of execution can
pe taken pro\:’lde-d, however, that where such measures are directed at the assets of a
state, execution 18 possible under the law of the contracting state in which execution
is sought. This interpretation, if accepted, carries a further implication that an
[CSID award will be subject to different interpretations in contracting states, as in
ihecase of other arbitral awards. ’

Nigeria acceded to the ICSID convention in order to submit to a credible platform
for the settlement of investment conflicts arising from investments by foreign
investors within its territory. Nigeria has so far demonstrated its commitment of the
recognition and enforcement of ICSID awards. It was the first nation to sign the
ICSID Convention, and also went head to enact 2 domestic legislation, putting
ICSID award as the same level with the judgment of the Supreme Court. To further
underscore this commitment, the settlement terms of the two cases” settled under

ICSID involving Nigeria were quietly complied with.

Nigeria’s ability to attract foreign investors in the face of secpﬂty, ecqnomjc, social
and political challenges is not unconnected with its positive attitude towards
amicable settlement of investment disputes, among other parameters. It is therefore
in Nigeria’s best interest to continue to demonstrate to ’Ehe foreign investor-
community its continual commitment to this forum of settling investment disputes.

60. POSSIBLE REMEDIES FOR THE [MMUNITY PROBLEM

6.1 WAIVER OFIMMUNITY
From the time of entering into an investment contract, investors should properly

address the possibility of waiving imumunity from execution. Waiver of immunity is
cont“"’erﬂizl, and th?lrs, will depend on who has greater bargaining power. Where

— _
D!f]ﬂnhieue V.0, ‘Enforcing Arbitration Awards Under the International Convention for the
. "'d'l'-g?ﬂlz Pmducts il e m’l%ccgg-éﬁ -l:cs)'ﬂBﬂsll) and Shell Nigeria Ultra Deep Limited v.
Federn) A Corporation V. Nigeria .
RlpublacofNigu-h([CSlD caseNo. ARB/07/18) _—
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the private party is in a stronger position, it is likely that the state W}H succumb.to' the
pressure of waiving immunity from execution.” Whether the private party 15 in a
stronger position depends upon the kind of investment contemplated.” Experience
has shown that though waivers of immunity in economic development agreements
vary from case to case, waivers of immunity are commonplace in transnational loa_n
agreements. Lenders almost never fail to see that borrowing states or other public
entities waive immunities from jurisdiction and enforcement, whether before or
after recovery of judgment.” It can be expected that as long as the relevant provision
is clearly worded and does not lend itself to restrictive interpretation, or border on
other considerations impacting the act of state doctrine, there is reason to have
confidence in the merits of such waivers.”

Recognising the Convention’s shortcomings regarding execution of its awards, the
ICSID recommends the -following model clause for the purpose of waiving
immunity: _

the [Name of Contracting State] hereby irrevocably waives any claims to
immunity in regard to any proceedings to enforce any arbitral award rendered by a
Tribunal constituted pursuant to this agreement , including immunity from service
of process, immunity from jurisdiction of any court, and immunity of any of its
property from execution.”’

There is no doubt that waiver of immunity will be a difficult issue in the negotiation
of any investment agreement with the state parties to the contract, one which most
states will oppose. The real issue boils down to the bargaining power of the investor,
which depends on the attendant need of the state party with regard to the investment
contemplated. While private parties engaged in giving loans to states may be in a
better bargaining position to demand a waiver of immunity, other aspects of
investments may require such waivers, especially if the parties proceed under the
ICSID Convention.

6.1 ESPOUSALOFACLAIMBYTHE INVESTOR’S STATE

Thus, a plea of immunity from execution by a state which frustrates the enforcement
of the award, as has been the case in the few awards rendered by the ICSID, is a
violation of that state’s obligation under the Convention to comply with the award.®
Where the state fails to make good its obligation to comply with an ICSID award
the Convention restores the right of the contracting state, whose national is thé

“Nmehielle V.0, (n61) 39
“Choi S, ‘Judicial Enforcement of Arbitration Awards under the ICSID and the New York ion®
INT'L&POL, 175,214, Conveation’(1995.96) 28 N.Y..J.
;I]))elaume G.R, ‘Economic Development and Sovereign Immunity* (1999) 79AM J. INTL, 319,344
id ’
“Van de Berg, ‘Recent Problems in th i i
Mol ;;g. ecen ems in the Practice of Enforcement under the New York Convention and ICSID’(1987) 2 ICSID
“Nmehielle V.0, (n 61) 41
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award Gl‘CditOI', to giVC dlplomatlc protection to i : _&U4
nternational claim on its behalf.” its national and bring and

Under Article ?,'7(1) of the ICSID Convention, diplomatic jon i

during the period .bcgmm.ng from the date of cgnsent top{ggfg)lo:ré?t::fiﬁinggg
ending with compliance “’nth the terms of the award, or ending prematurely with the
dismls_sal of the investor’s claim !:)y the Arbitral Tribunal. Inaddition szrnce non-
compliance WOI}lgl affect the application of the Convention, the Contracting state
whose national 18 involved would also have the right to use the remedy providged for
in Article 64 of the Convention, to the effect that non-compliance amounts to 2
dispute concerning the interpretation of the ICSID Convention, in which case the
investor’s state may refer the dispute to the International Court of: Justice (ICJ).

The resumption of diplomatic action due to the failure of a state to abide by an
ICSID award, as well as referring the dispute to the ICJ, qualifies as a remedy
pressed by the investor’s state on its bebalf. The possibility that such action will
bring the award debtor state into international condemnation may influence it to

comply with the award.

7. CONCLUSION
The ICSID Convention is no doubt an attempt to give private parties a place in

international economic relations and access to international dispute resolution. This
access enables private investors to feel safe in their dealings with host countries, in
hope that they will be able to seek redress on an almost equal footing with those
countries in cases of violation of obligations assumed under the Convention. On the
other hand, host countries are assured of the absence of international politics in their

commercial relations with private investors.
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expend resources trying to obtain enforcement of ICSID awards in various
countries around the world. |

Espousing a private party’s claim by its state, and the possibility of the state seeking
an interpretation of obligations arising under the ICSID Convention as an
alternative to execution, can aid enforcement, but they are snl] poht_lcal measures,
which may be ineffective in a world of different political considerations. A private
party may retain only the hope that international embarrassment may induce the
award debtor to comply with the award. The annulment process affects enforcement
of awards in terms of time and resources. It provides a never ending cycle of
opportunities to challenge the ICSID’s arbitral awards. It is a control mechanism
‘thatitselflacks control.

The ICSID mechanism could be what it aims to be if, ICSID’s Administrative
Council, as a representative body of member states devise solutions to impediments
which cause the mechanism to fall short of its objectives. The utility of the
mechanism should not be predicated on the unpredictable conduct of the parties.
Thus, it may be worthwhile to amend the ICSID Convention to eliminate the impact
of sovereign immunity in the execution of awards. In the same vein, there should be
a limit to the number of times losing parties may petition for annulment of
arbitration awards.

Al-Htlanah Unlversity Lay, —



