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APPRAISING THE ENFORCEMENT REGIME IN THR
ARBITRATION AND CONCILIATION ACT(ACA) OF NIGERj A

Kudirat Magaji Owolabi *

Abstract

International businessmen have a choice in the resolution of disputes, they may eihe

resort to litigation or submit the dispute to arbitration. The increasing delay, au!rage(m;
cost and undue technicalities associated with the municipal courts, makes com mercig]
arbitration the preferred mode of settlement in the business world. Ordinarily, payi,
are expected to abide by the terms of. award however, where there is a default, the awqy,.
creditor may request the court (o compel the award-debtor to comply through availapj,
enforcement mechanisms. Thus, various States including Nigeria make provision for
the enforcement of foreign arbitral awards within her legal system. The aim of this paper
is fo examine the relevant provisions of ACA relating to enforcement of foreign awarq
with particular reference to Sections 5 1 and 52. The objectives therefore is to appraise
the legal challenges facing these enforcement regimes as contain in the ACA. The paper
revealed that judicial intervention for enforcement of awards frequently frustrates the
gains made by resort to arbitration in the first instance. There liance on national legal
system in Nigeria for enforcement of arbitral awards have numerous legal challenges.

INTRODUCTION

The recognition and enforcement of awards is very significance for the success of
arbitration in the international arena. This is evident by the fact that the
enforceability of awards globally is considered one of the primary advantages of
arbitration. Theoretically, the term 'recognition and enforcement' are important
as they provide official recognition of the arbitration process and confirm its
product.’ Hence, the importance of recognition and enforcement cannot be
underestimated in the arbitration system because without an effective
enforcement procedure the whole arbitration system is worthless.” Therefore, the
enforcement process serves as the most significant stage in the arbitration
process.

¢ Kudirat Magaji Owolabi LLB, LLM, PhD, Department of Business and Private Law, Kwara State University, Malete
Kudimagaji@yahoo.com:kudirat. magaji@kwasu.csu. 07089311010

; ; Il:;:ld ILew andL.AMistelisand SMKroll, Comparative International ¢ ommercial Law (Maxwell UK, 2003) 689
. id.
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ordinarily, parties are expected to abide by the terms of aw

here is adefault, the award-creditor may request the court to compel the award-
debtor to comply through available enforcement mechanisms.” Courts are
allowed to el:lfOl'CC awards emanating from international commercial arbitration
by using their own procedural rules.” This is provided for in many international
treaties such as Organisation of Islamic Corporation Charter (applicable to
Muslims), and notably, in the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 1958 Also, domestic legislation in
most States create provisions for enforcement of arbitral awards.*

ard however, where

ACA creates two principal enforcement regimes, the first can be found in the
provisions of ss 51 and 52 which derived from Arts 35(1) & (2) and Article 36*
of the United Nations Commission on International Trade Law on International
Commercial Arbitration 2006 (UNCITRALY and the second regime is provided
for under s34 that domesticate the New York Convention 1958." However, the
scope of this paper is restricted to ss51 and 52 hence, the aim is to examine the
relevant provisions of ACA relating to enforcement of foreign award, with
particular reference to ss 51 and 52. The objectives therefore is to appraise the
legal challenges facing these two provisions of the ACA.

The paper is divided into five parts. Parts I and V are introductory and conclusion
parts respectively. The paper analysis various decisions of the Nigerian courts
on the descriptions and definitions of 'recognition and enforcement'. This is to
lay a foundation as to what the courts consider as the meaning of recognition and
enforcement for the purpose of enforcement. The paper discusses and analyses

i

Judicial enforcement may not be necessary if the award-debtor voluntarily complies with the tems of the awad
Recognition of arbitral award means to acknowledge and accept an award, hence the meaning of enforcement is beyond mere
recognition. For an award 10 be enforced, it must have been recognised first. Although, an award canbe recopmsed without necessanly

F being enforced, but there cannot be enforcement without arecognition of such awards,

New Yark Convention on Recognition and Enforcement of Foreign Arbitral Award 1958, 330 UNTS 38(1959), Attlll Sce also

UNCITRAL Mode! Law 2006 (United Nation documents A/40/17, annex 1 and A/61/17, annex), Art 36 and New York Convention
1958,330 UN TS.38(1959), An Il

’ Herein afier referred 1o as New York Convention 1958,

Asbitration and Conciliation Act of Nigeria CapAl8 LFN 2004 (hereinafter referred to as ACA 2004), Enghsh
5 Abiltion Act, Chap 23, 1996.

- Article 35 deals wig)
ienforcement of awards. : - aning
B Anicle 36 als with grounds under which an aggnicved party can resist enforcement application before the entoreng
Courts

9. UNCITRAL Model Law 2006 (United Nation documents A/40/17, annex | and A/61/17, annex) Herein after referred o as
UNClTR.ALLawI'DU{,

10, New York Convention 1958

- 115 -
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provision of Section 51 in detail. This is to discover the area of its strengths and
weaknesses. Further, it examines and analyses the grounds for refusal of
enforcement under s52. This is to show that enforcement of foreign awards is not
automatic in Nigeria, an aggrieved party can resist the enforcement by requesting
that the court should refuse the enforcement. in Nigeria.

II RECOGNITION AND ENFORCEMENT OFAWARDSIN NIGERIA
Thus, the 'term recognition' and 'enforcement' are two distinct words with
different meanings. Courts and scholars have attempted to give meaning to these
terms disjointedly and coherently."

The Court of Appeal in Tulip (Nig) Ltd v N.T.M.S.A.S" defined recognition as the
act of recognising; identification; acknowledgement and admission. Hence,
recognition of an award simply means to acknowledge formally; to accept and
admit.” Recognition means confirmation that an act done by another person was
authorized. It may be raised as way of defence or set-off in any legal proceedings
relating to the same subject matter of the award. It therefore serves as a shield,
and it is usually used to prevent an attempt to initiate fresh proceedings.

Hence, the term ‘enforcement’ connotes giving legal force to an arbitral award.™
The enforcing court is required to effect the award by way of recognising the
legal force and to ensure that it is carried out by using such legal sanctions as are
available." The type of sanctions available will vary from State to State and may
include seizure of the award debtor's property, freezing of bank accounts or even
custodial sentences in extreme cases." It is important to note that, it is possible to
recognise arbitral award without being enforced. Enforcement of award signifies
that, the award is being recognised by the enforcing court who orders its
enforcement.”” International Conventions usually refer to both recognition and
enforcement of awards." Thus, the award-creditor has two options here; he may
seek for its recognition alone or its recognition and enforcement. This is to clear
doubt about the need to make distinction between the Recognition and
1. Tolp (Nig) Lid v NTMS.AS [2011] 4 NWLR(Pt. 1237) 279; DM J Lew and L. A Mistelis and SM Kroll(n/)689-

l(iii:dﬁ;:;gg:r)nma'mdhﬂ.ﬁunlcr. Law and Practice of Intemational Commercial Arbitrauon ( 4 edn, Sweet & Maxwell,
12 [2011]4 NWLR (Pt 1237),279 parasA-B.

13 Ind

14 A Redfernand M. Hunter(n11) 106,
15 Ibid

II? D MJLew andL.AMistelis and SM Kroll (n1)691
Ibd

18 New York Convention 1958, Ant 1(1); Geneva Convention 1927 92LNTS 301(1929-30), Ant 1 (1)
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gnforcement. Enforcement serves the purpose of ensuring the losing party
complies with the award and the purpose of the Recognition is limite& to the
extent that it only serves as a shield, which is the reason the large number of
applications are for enforcement.” It is therefore doubtful that any award

creditor will derive practical benefits from merely applying for recognition,
without seeking enforcement.

ENFORCEMENT OF FOREIGN ARB
.!alécrlon 51 OFTHEACA ITRAL AWARD VIA

In Nigeria, one of the channels of enforcing foreign awards is by provision of
Section 51 of the ACA. The provision stipulates that 'subject to Section 32 of the
ACA, courts shall recognise and enforce arbitral award, irrespective of the
country in which it is made, upon an application in writing to that court.”™ The
ACA further provides that the party seeking for enforcement shall supply: the
duly authenticated original award or a duly certified copy thereof; the original
arbitration agreement or a duly certified copy thereof: and where the award or

arbitration agreement is not made in the English language, a duly certified
translation thereof into the English language '

Thus far, Nigerian courts have signify a strong support to both arbitration
process and enforcement procedure, this is evident in the case of Sundersons Ltd
& Milan Nigeria Limited v Cruiser Shipping PTE Ltd & Universal Navigation
PTE Ltd,” where the Court of Appeal recognised and enforced award made in
London under the provision of s 51 of the ACA. In this case, the party failed to
comply with the requirement contained in s 51(2) by not attaching the original
arbitration agreement or duly certified copy of it to the application. In
interpreting s 51(2) (b) of the ACA, Court of Appeal observed that failure to
attach an original copy of the arbitration agreement to the application for
enforcement did not render the application incompetent. The court emphasised
that the listed requirements under s 51(2) does not amount to grounds stipulated
in s 52 for refusing the application for enforcement. The court therefore
exercised its discretion to enforce the award. The court observed that the

19. RRubine- Intemational Arbitration Law & Practice (2™ Revise Ed, Kluwer Int'l, India, 2007)918
20. ACAs51(1), Tulip(Nig)Lidv. N.TM.S.A S [2011)(P11237)4 NWLR , 274-275, paras H-A
21. ACA2004551(2),

22 [2015] 17NWLR(PL 1488) 357,

-7 -
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Appellant did not deny the authenticity of the award or the validity of the
arbitration agreement.

The Court of Appeal in Sundersons& Millers case above rightly declined
objection to the application of enforcement of award on technical grounds. If the
court had upheld such objection, that would have been detrimental to the party
secking for enforcement. It is submitted therefore that the court rightly protected
the interest of the parties by making an order enabling the enforcement on the
foreign award. Furthermore, the court reached a conclusion and struck a balance
between technical requirements of the procedure for enforcement of awards and
the need to preserve the sanctity of arbitration agreements freely entered by the
parties, in circumstances where the resultant awards comply with international
enforcement standards.” This approach supports international arbitration better
than a mechanical application of technical rules on the procedure for

enforcement.

Despite this friendly support of the judiciary for the recognition and enforcement
of foreign award in Nigeria, one may question the need by the drafter ofthe ACA
when on one side putting courts under obligation to recognise and enforce
arbitral award and, on the other side, subject the court to s 32 of the Act. Why is
the reference to s 32 instead of s 52 of any significance? There is no justification
for inserting s 32 into the provision of enforcement of foreign award. This is
because s 32 appears to be applicable to domestic awards and it only offers the
opportunity for aggrieved parties to request the court to refuse enforcement of
award without more. The provision of s 32 also did not list grounds under which
enforcement may be refused. Specifically, s 52 is applicable to foreign awards
and it permits the aggrieved party to seek for refusal of such award on certain
arounds. This argument is strongly demonstrated on the mannerin which the
provisions of the ACA are structured and categorised.It comprises of four (4)
parts and three (3) schedules. s 52 came from Parts III of the ACA which is
specifically applicable to foreign awards in Nigeria, while s 32 falls under PartII,
which is explicitly for domestic awards. The confusion in making reference to s
32 in s 51 and subjecting the provisions of the latter to the former, respectfully

23 Supreme Coun of Nigena in MV Lupex v NOCS Ltd [2003]15 NWLR (Pt 844)469 also emphasised on the importance of
muntzining the ssnctity of inlernational arbitration agreement

- 118 —
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shows inelegant drafting or costly mistake. This is an area which requires
clarification and needs to be addressed to avoid injustice.

Another noticeable concern in the provision of s 51 is that, ACA di i
particular mode for recognition and enforcement of a:rt; award(.illc'lt:l}so ;1:];?3321
left for the High Court Rules of various States in Nigeria. Only the High Court
(both Federal and State) has jurisdiction to entertain an application for the
recognition and enforcement of arbitral awards.” Thus, both State High Court
Rules and the Federal High Court Rules are to be observed depending on which
courts are asked to enforce the award.”

ich Court of Lagos State (Civil ides i
%'g%{ }u{llegEa as%oll (?WS: gos State (Civil Procedure) Rules, 2019 provides in Order

1.). _Anapplication in any ADR i
( )be by Orrgi)nating M otiogonNoR‘r;g?eedmgS under these Rules shall

(2.) The application may be brought: (a)revoke  an arbitration
agreement; (b)appoint an arbitrator; é:)s_tay proceedings; (d)remove
an arbitrator or umpire; (e) seek injunction against arétration; (Dto

enforce or set aside an award.

Order 28 Rule 4 further provides:

(2) An application to set aside or remit any award may be brought at any
time within three (3) months after such award has been made and
published to the parties provided that a Judge may by Order before or
after the expiration of three (3) months extend the time allowed by this
Rule to set aside or remit an award.

Could this be interpreted to mean the parties are required the use motion on’
notice to commence an application for recognition and enforcement of an
arbitral award?® Motions are only authorised for interlocutory applications
which are specifically allowed under the rules of courts.” One may therefore
question the aptness of either the motion on notice or writ of summon for the
commencement of enforcement proceedings.

Aside from the State High Court Rule, Federal High Court(Civil Procedure)
Rule, 2018 must also be mentioned. Though the most unusual and inconsistent
provision is Order 19 Rule 13 for the enforcement of arbitral awards. The Rule
provides that an application to enforce an award omranrarbitration agreement in
the same manner as a judgment or order may be made ex parte, but the court

hearing the application may order it to be made on notice. Again, this particular

24. ACA 2004 5 57 (1) which defines High Court to include High Court of a State, High Court of Federal Capital Temntory, Abuja or the
Federal High Court.

25. Magbagbeolav, Sanni[2002] ANWLR (P1756) 193,

26 Seealso Order 39 Rule 4 of Oyo State High Court (Civil Procedure) Rules, 2012

27 Lagos State High Court (Civil Procedure) Rules 2019, Order43 Rulel.

- 119 —
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rule 1s confusing and vague. This is so because all ex-parte applications need be
supporied by affidavits which shall state sufficient grounds why delay in granting

s asda ’ o s . ' ‘
the order sought would entail irreparable damage or serious mischief to the

party. he danger here is that conflicting affidavits from both sides can

C._-t-lq-\_o-n-‘ ant s )

icate the enforcement proceeding thereby cause issue(s) which has been

resolved By arbitrator(s)

{o be re-opened at the enforcement stage. Certainly, a
summary anc tme saving procedure is desirabie.

Based on the foregoing and from the wordings of s 51, enforcement of award in
Nigenia 1s not automatic. it is subject to grounds listed in s 52 of the ACA. This
provision contains grounds upon which an aggrieved party can oppose the
application tendered by the winning party to enforce the award. Therefore the
analysis of these grounds is discussed below.

v GROUNDS FOR REFUSAL OF AWARDS UNDER SECTION 52
OF THEACA

When an application is made under s 51 to enforce the award, the other party may
request the court to refuse to recognise and enforce such award.”s 52 of the ACA
contains grounds for refusing recognition and enforcement of foreign award in
Nigeria. The aggrieved party can bring an application under s 52 on the following
grounds:™ where there is incapacity of the parties,” or invalid arbitration
agreement.” lack of due process,” on jurisdictional issues;” or where award
contains decisions or matters which are beyond the scope of submission to
arbitration,” or where the composition of the tribunal or procedure not in
accordance with arbitration agreement or relevant law,™ or the award is not yet
binding or has been set aside or suspended.” The courts can also refuse
enforcement if finds the subject matter inarbitrable™ or/and where award is in
conflict with public policy of Nigeria.” The first set of the defenses however,

28 Tmg Owdes Mokuied32)

3 O ACandide-Johmson and(). Shasore, € erumencial Arbirrsion | aw and liternational Practice in Nigeriagl extsNexis, US, 2012159

30 ACA 2004 55207 Continental Sales 1 1dy R Shipping Inc [2003] 4 NWLR 88, para C-F, Sundersons Lid .vC.S. PTE Lad | 201 57
WA R lakE) 373 paras C-0O

3 ACAZAs 22 yanl)

37 limd 53 2pEpn)

35 Nmd s S22 papan)

34 Tmd s 5202 pzpn)

35 Mwd L.{:'f‘.'fﬁl'lj

36 Jud s 52 2papvi)Aivi)
37 Mnd e S22 panving

A Mad 207000

=530
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: be raised by the-aggri :
th.Ch can 1 _Y e aggrieved party are intended to safeguard th i
against private injustice, and the second set serves as an - € parties

These grounds for refusal of enforcement of foreign awards ho
c4;,;1sidcrablv.=: importance. They represent an internationall e
. . . ationally accepted standard
because they are identical with the grounds in the New York Convention 1958, a
contained in the Second Schedule of.” The grounds for refusal under s 52 do ;oi
sclude an erroneous decision in law or in fact by the arbitral tribunal. A court
seized with an application for reco gnition and enforcement under the ACA may
not review the merits of the award.” This is laudable as it tends to prevent
recalcitrant award debtors from using enforcement or refusal proceedings to
reopen the hearing of the issues decided in the award. It also appears that the

burden of proofis on the party oppo sing the application.”

These specified grounds contain in s 52 are of great importance as they si gnify a
globally recognised standard which is identical with the provisions in the
Second Schedule of ACA® and the UNCITRAL Model Law.* The burden of
proof remains with the party resisting the application *. _..forcemeit.” Hence,
it is apposite to examine each of these grounds stipulated in s 52 of the ACAin
order to assess the judicial attitude in this perspective.

A. Legal Capacity of the Party

The first ground under which an award-de
there is evidence of deficiency in the party's legal capacity to the arbitration. This
right of challenge availed to the award-debtor is provided forins 52(2) (@) (1) of
he ACA and in the Second Schedule of ACA, ArtV (1) (@) Conventionally.
capacity in this regard demands each party t0 arbitration to possess @ rt?qui.red
legal capacity to create an arbitration agreement.“ Hence, par-ties to arbitration
does not necessarily refer to an individual alone, but it could also be

i that Convention has
Convention of 1961. A Commentor on that
: 15:112::;511:; o‘} judicial review award at the seat of the arbitration.

btor can challenge an award is where

shes proof of the

i furmi
the court 10 refuse if party ord Press, Nigena.

42, Sec | forcement may request s a (Lawl
gmmldw, mm:: th'::u::rir:;h ’pg [g::-:-u;:: _ Commercial Arbitranon | a% and Practice Nigeria {
2015)302. k Convention.
“ Secend Schedule of the ACA 2004 contains provision of e New Tkt
. UNCITRAL Model Law 2006 Ant 36. -
45. See introductory sentence in Section arty opportunity 10 request the
proof of the grounds listed therein

46. POldomigie(nd2)305. - 121 -

W

court to refuse enforcement if party furnishes

52 which alford p:
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partnerships, corporations, State and States agencies etc.”

With regard to an individual, parties' choice of contract law of a particular State
determines the capacity.” Ordinarily, the general law of contract regulates the
legal capacity of the parties however, various States' contract law differ as regard
the determination of parties' legal capacity. In Nigeria, legal capacity is examine
through parties' choice of contract law as selected to govern their arbitration
contract and where parties made no choice, the contract law of the place where
arbitration agreement was concluded determines the legal capacity.”

Asregards corporate entities, the contract law put in place at the State where such
company/ corporation incorporated its business determines it legal capacity.®
However, some States impose restrictions on the capacity of it agencies,
corporations and parastatals through their arbitration laws as a measure to
regulate practice of arbitration particularly where State or it agency isa party.” In
Nigeria, there is no such restriction. However, France in its French Civil Code
prohibits arbitration in a disnute that affects public interest at large, particularly,
where a public agency or State is a party.”In Saudi Arabia, the State or its
agencies need approval of the relevant authorities in order to obtain their legal
capacity to enter into arbitration agreement as it relates to international
commercial arbitration.” This restriction on legal capacity in some arbitral
regimes have been subject to criticism.™ It is the contention of the scholars that
efforts of these States would have produced positive result if it had been
concentrated on the arbitrability of disputes submitted for arbitration. Once the
subject matter is arbitrable, State or its agencies and corporations should have the

liberty to choose the appropriate means of settling future disputes. ‘
Surprisingly, while construing the provision of Art V (1) (a) of the Second
Schedule of ACA which is similar to s 52(2) (a) (i), some judges have held that

47. A Redfemand M. Hunter(nl1) 145,

48. FO.ldomigie(nd2) 305.

49 ACA2004552(1)a),PO. ldornigie (n42)305-310

50. Ibid

51. French Civil Code Act No 75-596, 1975, Art 2060; Implementation of the Saudi Arabian Arbitration Regulation Decree of 13 03 1399
(H) 1980

52. French Civil Code Act No 75-596, 1975, Ar1 2060,

53, Implementation of the Saudi Arabian Arbitration Regulauon Decree of 13 03 1399 (H) 1980. Swiss PIL Act Chap.12 1987, An
177(2). _

54. F.G Goldman, 'International Commercial Arbitration * in ¢ rallard E & Savage S (ed) (Kluwer law. Hague, ]'55'}9}. 539, 1 Paulsson,
"May a Suate invoke its internal law 1o repudiate consent i mtemational Commer cial Arbitration™ | | 986)2 Arb lur't, 48-98 70
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ihe defence of incapac.:ity could be raised by the aggrieved party to challenge the
enforcement application notwithstanding the status of the party involved.* This
sition creates doubts in the regimes of the States who placed restrictions
therefore, one may describe the arguments of scholars who criticised the
restrictionon the legal capacity as a tenable one that deserves a reconsideration.

Jjowever. some courts and scholars have attempted to enlarge the scope of legal
capacity In arbitration beyond what is necessary. The Spanish Supreme Court in
Union De CooperativasAgricolas Epis-Centre v La Palentina SA™ held that
failure to obtain power of attorney offends incapacity ground under the New
York Convention as contained in the Second Schedule of ACA.” This decisior;
has created concerns that require caution. Legal capacity and power of attorney
cannot be fused and construed as meaning the same thing because, there is clear
distinction between the two. Although some writers have argued that incapacity
as a ground should cover where the party acts beyond the authority or power
conferred on him,” this attempt is dangerous. The issu. v’ legal capacity of the
party should be given restrictive interpretation, extending it beyond what 1s

necessary will have drastic effects on the finality of the award.
B. Invalid Arbitration Agreement

"2 By‘s. 52(2) (a) (ii), invalid arbitration agreement creates another ground which

' givéé'right of challenge to the award-debtor to approach the court and seek for
refusal of enforcement. This is comparable to the ground found in the second
aspect of Art V (1) (a) contains in the Second Schedule of ACA which is identical
with s62(2) (a) (ii). The chosen arbitration law regulating the arbitration
procéeding is relevant to resolve the issue of validity of the arbitration
agréement.” Where no arbitration law is elected or where parties could not reach

a consensus, arbitration law put in place at the seat of arbitration determines the

55 RS0 factory, Supreme Court, Georgia |2 April 2004]. a-204-sh-43-03, Agrimpes $ Ay JF Braun & Sons, Ine., Supreme
( :ull_l’:rcﬂ: [14 January 1977], 1V Y B Com Aib 20901979y
5617 February 1998 XXXVIIY B Com Arb 533(2002)

5 o 1498 XXXVl Vi Con Federal Arbitrazh Coun Noithwestem Distiiet Fusstan Federal, 9 December 2004 XX
. YH Com Arb Arbl200K)

55 F G Goldman(nsd)s19 Paulsson{n54) 70

59 Ind

— 123 —
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validity.” However, judicial cases illustrate that courts are eager to consider the
available arbitration law of the State particularly where arbitration proceeding
was heard, whether or not parties had chosen the .pplicable law.” This was the
situation in a case in Sweden where the court applied the law of the seat of
arbitration without first considering whether the parties had earlier selected their

choiceefan applicable law.”
C.  LackofDueProcess
Another ground that constitutes a ground for refusal of enforcement is provided

_ in s 52(2) (iii). This is a similar to the provision found in Art V (1) (b), Second

Schedule of ACA. This provision demands every arbitration proceeding to
follow proper procedure as chosen by the parties . The provision aims to ensure
that proper due process is observed as it relates to the notice of appointment of the
arbitrators, notice of proceedings as well as parties' presentation of their case
before the arbitral panel. The key motive is to instill and boost parties' confidence
in the international arbitration as a system that is fair and just regardless of the
status of an individual party to the arbitration.”

Globally, the si~ificance accorded to the principle of fair hearing cannot be over
emphasised. The Suprem: aw in Nigeria provides in s 36 of 1999 Constitution
that court or tribunal acting in judicial capacity should observe fair hearing.* The
principle of fair hearing demands equal opportunities to the parties without being
bias to one party against the other during and after the proceeding.” Hence, s
52(2) (a) (iii) requires a 'total denial' of the right to be heard, for it to constitute a
ground of refusal under this provision.” Thus, the court observed that party who
presented his case in a form of a letter, was not denied of his right to fair hearing.”
Likewise, physical attendance at the proceedings is not an evidence to show that
principle of fair hearing was observed. However, lack of due process as contained
in s 52 (2) (a) (iii) overlaps with s 57 (2) (b) (ii) that deals with public policy
ground. Violation of due process is as good as violation of fair hearing and,
thereby constituting a breach of public policy. It is not surprising that parties can
raise both provisions in an effort to resist enforcement of award.* This was what
happened in the U.S case, where the court rightly upheld the application seeking
60, 1 Paglsson (aS4)76.

61. G.APap-KG Holzgrosshandlung v Ditta Giovanni G Pecoraro, Court of Appeal of Naples, Italy, 1978, VIY.B. Com. Arb 228 (1981)

62. Planavergne S A, Fontanes v Kalle Bergander Stockholm AB, Svea Court of Appeal, Sweden, 2001, T 4645-99.
63. Ibid

6d. BillConsi Co.Lid vImani & Sons L1d [2006] 19NWLR (P1. 1013)1.

65. Stabilili Visinoni L1d vMalllinson & Fartners [2014] 12 NWLR, (Pt. 1420)202. paras E-G

ig. Continental Sales Lid v R. Shipping Inc. |2013] 4 NWLR (Pt 1343),

67, Ibid

68, !'C::rlz Whittemore Overseas Co ., Inc vSocicte General de I' Industrie du Papier RAKTA and Bank of America S008F 2d 969 2™
L1974)
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o fesis enforcement on the ground that the party was denied fair

ﬁw_-m its case thereby, contradicting US public policy.” hearing to

p. Excess of scope of Jurisdiction

¢ 52(2) (2) (iv) provides ground to challenge an award where the arbitral panel
scted outside the power and right conferred on him in the agreement. Second
schedule of ACA. Art V (1) (c) contains a replica of this provision.” The
important question relevant to this paper is the position of the law where an
award contains reliefs not sought in the parties' pleadings before the tribunal.
Does s 52(2) (a) (1v) extend to cover such a situation? Nigerian courts have not
yet ruled on this issue of concern, therefore, UNCITRAL guide can be of help
here. Going by the UN interpretation guide on Art V (1) (c), which is a similar
fashion of s 52(2) (a) (iv) of the ACA, distinction exist between reliefs sought in
the pleadings and those subjects specified in the arbitration agreement.” Arbitral
awards that deal with the reliefs not scnughtE cannot be challenged under Art V (1)
(c). This is because arbitrators are permitted to grants rchieis not sought, prd\}ided
the reliefs are within the wider discretion of the arbitral panel.” This is usually so
where such reliefs are consequential to the main reliefs sought in the agreement.
It is therefore, hoped that this same reasoning will be adopted by the Nigerian
courts when faced with such an issue so as to do justice base on the individual

cases.

E. Beyond the parties' Submissions in the Agreement

An award may be challenged on the ground that the award covers 'matters’ that
cannot be linked with the submissions in the arbitration agreement. The word
'matters' in s 52(2) (a) (V) can generates two distinct meaning,. First, parties may,
by arbitration agreements, specifically identify subjects over which the tribunal
is authorised to have jurisdiction. Second, through arbitration agreement, parties

69 Iwd 2
70§ MKroll. ‘Commentary on the German Arbitration 1.aw’( 10* Book of the German Code of Civil Procedure)in Bockstiegel, Kroll &
Nacim iento (eds) Arbitration in Germany: The Modet Law i Practice (Kluwer Law International, 2008)243 - and Support fot the
71, Mumstry of defense of the Islamic Republic of Iran v Gould, Inc ., 1992969 F2d 764 The Mimsiy o lkm.“c:"- I I'unw';:I United
Armed Forces of the Tslamic Republic of Tran v Cubic Defense Systems, Inc, Distae Coun, Southem Distnet of Calitornia,
States of Amenca, 1998, Civ Case No 98-1165-B
72 Telenor Mobile Communications AS v Storm LLC, Distriet Court, Southern
S24.F Supp 2232
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can explicitly agree to impose the outcome of the arbitration (award) on the
parties only.” On the first point, the enforcing court will assess and determine
whether the award emanates from the specified subjects mentioned in the
agreement.” The court in Italy took this position where the arbitration agreement
between the parties specifically conferred jurisdiction on the arbitrator to hear
and determine only on non-technical disputes between them to an arbitral
tribunal if a dispute arises. The Appellate Court refused to enforce the technical
part of the award that was not in contemplation in the arbitration agreement.” As
regard the second point, an aggrieved party can resist enforcement of awards on
the ground that the award was gwen against a person that was not intended in the
agreement between the parties.™

A US court refused to grant an enforcement order because the tribunal gave an
award against a third party. who was not envisaged in the agreement.” Hence, the
issue is whether an award emanates within the contemplated 'matter' or 'parties’ as
intended within the submission of the agreement. This was the reason why some
scholars argued that only specified issues in the agreement are 'matter’ intended
by the parties.™

The ACA further provides that if summited disputes can be disjointed from those
not submlttcd, only parts of awards emanate from submitted disputes will be
enforceable.” This was the position in an English case where the court enforced

only parts that are subject of arbitration.” This is a welcome development as this
locus ensures all efforts in the arbitration proceedings are not a total waste.

F. Composition of Panel of Tribunal and Procedural Rules do not comply
with the Agrecment

The sixth and seventh grounds in which the aggrieved party can challenge an
award is where the arbitral panel was not properly composed or procedure used in
the arbitration proceeding violates the agreement.” Ordinarily, the courts access

the violation of these grounds by examining what is provided for in the parties’

73. G.B Bom, /atermational Commemiam.;'bumﬁun (Sweet and Maxwell, Hague, 2014) 1369-72.
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arbitration agreement between them." Thus, where parties failed or could not
reach consensus in the arbitration agreement on the composition of the panel or
on procedure to be adopted, the position of the arbitration law of the State where
arbitration took place will be access on these issues to guide the court.”

Jtis imperative to observe that the chosen arbitration law that parties agreed on to

govern the issues of composition or arbitral procedure may conflict with the

mandatory rules of the seat of arbitration or enforcing State. This is the question
of balancing both the parties' independence and the public interest. One side of
the argument is that if parties obey the mandatory rules of the State where
arbitration proceedings took place, in violation of their agreement, such
violation should not constitute a ground to challenge the award at the
enforcement stage.” The second side of the argument is that arbitration

agreement between the parties supersedes mandatory rules, therefore parties'
agreement prevail.” |

The first argument was adopted in M.V Panormos Bay vPlam Nig PIc* where
the Nigerian court observed that mandatory law of Nigeria would prevail
tegardless of any prior agreement consented to by the parties particularly, where
such an agreement contradicts public policy or violates any existing law In
Nigeria.” However, where party voluntarily took part either impliedly or by
conduct in the procedure or law adopted in the arbitration proceedings, he cannot
later resist the enforcement of such award emanating from the outcome of such
proceedings that he initially submitted himselfto.”

G.The Award Non-binding, Set Aside or Suspended

Thic _ :
w}l\:s is .an.other ground under which the aggrieved party can challenge the award
Where 1t 1s not binding or has been suspended. This provision of the ACA is in
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paripasu with the provision in the Second Schedule of ACA, Art V (1) (e). The
ACA did not define the term 'binding' and thus the subject is left for the Nigerian
courts to determine the circumstances under which an award should be
considered binding. However, where the court is face to determine the question
whether the award before it can be regarded as 'binding', the first relevant to
scarch is the law of the State where the award was given.“ Conversely, courts
may also use their discretion to interpret what a binding award should be and the
courts could apply them together.”

As regards setting aside, the award must have been effectively set aside for it to
constitute a refusal ground for enforcement. This ground requires actual
pronouncement of the court declaring an award as being set aside. Hence
initiating a court case as a move to set aside an award is insufficient to raise this
challenge.” In essence, only if the party had successfully won the set aside case
with the pronouncement of the relevant court, will he have the right to challenge
the award under this ground.”

Hence. an award can also be challenged via s 52 (2) (a) (viii) if it is established
that 'in the courts of the State in which, or under the law of which, the award was
made,' the award has been suspended by the relevant court. The meaning of the
word 'suspended' is not very clear under the ACA. However, the interpretation
giving to Art V (1) (e) will be of help. It has been observed that this requires
judicial suspension of the award from the relevant courts.” Therefore, it is only
courts of ‘competent authority' that can successfully suspend the award before
such a suspension can constitute a ground for resisting an award under the law.
The relevant question here going by the wordings of Art V(1)(e) is, what is a
‘competent authority' of the country in which or under the law of which the award
was made?

While Art V(1)(e ) does not itself define the terms 'competent authority,' there is
little doubt that these terms refer to the court or courts having jurisdiction to

suspend awards in each State.” The terms 'in which ... that award made' are
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undefsmc’d to refer to the State of the place of the arbitratjop * A court from 1h
. : om th
Cayman Island also envisaged that in a certajpn State e

this power could be
ontrusted to @ special tribunal or a special

executive arm of governmen; *
However, the New York Convention 1958 does not provide guidance as to he

meaning of the expression "under the law of which', with Very view exceptions

courts have generally rejected arguments that these terms referred to the law

applicable to the merit. Courts have decided that it referred instead to the
procedural law governing the arbitration, in the rare situation where the parties
have selected a law to govern the arbitration that is different from the law of the
place of arbitration. In KarahaBodas Company LLC vPerusahaan
PertambanganMinyak Dan Gas Bumi Negara-Pertamina” where the court
observed that the ljeference to the law under which the award was made
'undoubtedly refers to the law which governed the procedural law of the
arbitration, not the substantive law of the contract.'_Also, in Bharat Aluminium >
Co., v Kaiser Aluminium Technical Service, Inc.,” that the expression under the
law of which' referred to the procedural law of the arbitration in the case that it
was different from the law of the seat of the arbitration, and not to the substantive
law governing the underlying contract. Hence, the same interpretation is shared .
by the commentators of the Convention.” As a result, an award can only be
refused upon application for if it has been set aside or suspended by the
competent courts of the place of the arbitration, or as the case may be, competent
courts in the State of the law chosen by the parties to govern the arbitration. If the
award has been set aside or suspended in any other State, this does not constitute

avalid ground for denying enforcement.
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