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VIABILITY OF CASH WAQF MODELS UNDER
THE NIGERIAN LAW: AN APPRAISAL

ABDULLAHI SALIU ISHOLA',
SHARIFAH ZUBAIDAH SYED ABDUL KADER™ AND
ABDUL HASEEB ANSARI™

Cash awkaf (plural of waqf) have been a well-recognised tool for social
development of Muslims in various countries wherever they are being
practiced. It is governed by set of Islamic principles pertaining to awqaf
converted by some countries into legislation. In those countries, they have
proven to be one of the tools for social welfare and alleviation and ultimate
eradication of poverty, based on the will of the wageefs. In order to serve the
purpose of their creation, it is better if the wagqf money is allowed to be
invested in the interest of the beneficiaries and growth of the awqaf. There
are a number of legal issues pertaining to administration of cash waqf, which
are yet to be addyessed. The existing literatures on cash waqf also do not have
definite answers to them. In Nigeria, cash waqf is not well in practice. Because
of this reason, there is lack of a legal framework on it. The paper reviewed
the existing literatures on cash waqf, but they are not dealing with it in the
context of Nigeria. The paper presents an appraisal of the papers reviewed.

Introduction

This paper undergoes a survey study on the relevant literature that
would expose the gap in undertaking research on the viability of
cash waqf models within the legal framework of Nigeria. Waqf is a
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major Islamic tool of wealth redistribution with high potency for
alleviation of poverty. With the vigorous increase in the religious
reawakening among Muslims in Nigeria, both as individuals,
organizations and governments, on the need for the use of wagf to
address the scourge of poverty among them, the future of waqf
institution in the country looks promising. Itis therefore not surprising
that there is a shift in the Waqf research focus towards modern Waqf
approach by which cases are being made for implementation of
profitable and income yielding waqf products to alleviate poverty and
empower the poor. Like in many other countries where serious attention
is being given to waqf such as Malaysia,' cash waqgf is beginning to be
advocated as a profitable scheme of wagf that will drive the growth of
waqf institution in Nigeria. This is however being done without any
clear understanding and examination on the nature of the legal
environment for its application in the country.

The problems associated with the above include: lack of
consideration of the prospects for cash waqf in Nigeria in the available
research works from the existing legal reality; constitutional confusion
on the legal basis for cash waqf; complexities in the jurisdiction for
resolution of waqf disputes; lack of clear legal attraction for cash
wagqf within the existing laws; and, lack of clarity on the appropriate
cash waqf models implementable within the existing laws. The
problems are further elucidated for better appreciation.

Lack of Research Consideration of the Prospects for Cash Waqf in
Nigeria within the Existing Legal Reality

It has been argued in various quarters that cash waqf can be invested,
commercialized and practiced in Nigeria. However, such studies have
either been carried out from the backgrounds of the pure Islamic
jurisprudence? or economics® without consideration of the reality
and prospects for such implementation of cash waqf within the
existing laws. As good as such research findings may therefore be;
they remain inconclusive as the legal reality of the findings cannot
be claimed to have been yet ascertained. The inconclusiveness of those
research works to that extent therefore creates a problem of serious
doubts about the legality of or existence of a favourable legal

Viability of Cash Waqf Models under the Nigerian Law [ 21

environment for application of cash waqf in the country, a problem
that needs to be addressed.

It therefore follows that, the existing works on cash wagqf in the
country are not strong and reliable enough in providing a clear cut
position on the legality of cash waqf in the country. Prospective
research studies would therefore be expected to shift focus towards
researching on the relationship between the Nigerian law and waqf
generally and cash waqf in particular.

Constitutional Confusions on Cash Waqf

Except for some States in the Northern part of the country where
there are Sharia Penal Laws in operation,* Islamic law, as applicable
in Nigeria, is generally figh-based,’ it is not codified. This is
substantially true of the principles of the Islamic Personal Law. Other
than laws enacted to regulate the administration of justice in disputes
arising from any subject of the Islamic personal law, there is no
codified law on each of the subjects.® The provisions in the
Constitution do not equally assist beyond laying a foundation for
administration of Islamic justice in personal law disputes. Again, some
other confusion has further been created.

Thus, by a critical look at the wordings of the Nigerian 1999
Constitution” on wakf® stating clearly that for a waqf to be valid and
enjoys the jurisdiction of the Sharia Court of Appeal in case of
disputes, the endower must be a Muslim,’ it becomes complex
whether cash waqf can be regarded as constitutionally valid if non-
Muslims participate as donors.'® With this impression, even if a cash
wagf that has non-Muslims as donors would be constitutionally valid,
there is no doubt that the Sharia Court of Appeal would lack
jurisdiction on appeals emanating from disputes on such endowment.
This apparently leads to the consequential jurisdictional crisis in the
adjudication of cash waqf disputes where donors are non-Muslims.
Or could it be conclusively posited that the form of cash waqf that
would be constitutionally healthy to be practiced must exclude non-
Muslims as donors?

Further, by the same constitutional provisions, it can be inferred
that two models of waqf can exist in the country: “Muslim Donor/
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Endower Waqf (Muslim Endowed Waqf)” and “Non-Muslim
Donor/Endower Wagf (Non-Muslim Endowed Waqf)”. This legal
inference presents a challenging situation tempting enough in
concluding that a cash waqf scheme can be designed for interested
non-Muslim donors, notwithstanding the apparent jurisdictional
crisis that may arise in disputes on or in it. But even at that, if the
scheme would truly qualify as “waqf”, it must be permissible in
Islamic law; either being a “Shari‘ah Based Waqf” or “Shari‘ah
Compliant Waqf”.!" Is the non-Muslim permitted to validly endow
wagqf in Islamic law? This is another issue begging for clarification in
understanding the prospect for cash waqf under the existing laws in
the country which has however not enjoyed research attentions so
far. It would also appear that the Constitution merely recognises
personal waqf since the donor is expected to be a Muslim. It is thus
difficult to clearly state whether cash waqf endowed by artificial
persons and public authorities would be constitutionally valid. This
also deserves focus in the research works on waqf in the country.

Complexities in the Jurisdiction for Resolution of Cash Waqf Disputes

With the revival of Wagf practice and the consequential increase in
the research on matters relating to it across the globe and emerging
complex models for its finance and development, such as cash wagqf,
there is bound for recourse to resolution of disputes arising from the
transactions to arise.'” Like in any other country, the sustainable
growth which cash waqf can witness in the nearest future in Nigeria
may depend largely on how well the legal framework for resolution
of its disputes is structured. As expected, there are many dispute
resolution mechanisms' as well as diverse dispute resolution
institutions'* in the country and all of them cannot holistically be
fitting for resolution of cash waqf disputes.” Thus, there is need for
clarification on the identified jurisdictional crisis envisaged in the
resolution of cash waqf disputes. In doing this, one would need to
understand clearly the dispute resolution or the ADR mechanism
appropriate for it.!®

As the present legal structure reflects, only an appellate court is
expressly vested with jurisdiction in the Constitution to hear appeals
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on wagf disputes, including cash waqf disputes coming from a lower
court or even from a hierarchy of lower courts in the country."”
However, the lower court(s) from which such appeals could emanate
were left to the discretion of each of the 36 States of the Federation.'®
There is also the challenge of further absolute decision of any State
to establish the appellate court with jurisdiction in waqf appeal cases
only if it deems it fit that it requires it; although arguably, any State
where there is a number of Muslim requires the court.”

Very significantly, with the confusing dimensions created by the
Constitution on wagqf through a dichotomy between the “Muslim
Donor/Endower Waqf (Muslim Endowed Wagqf)” and the “Non-
Muslim Donor/Endower Waqf (Non-Muslim Endowed Wagqf)”,%
it is intriguing for one to be precise on which court or tribunal would
have jurisdiction in cash waqf disputes. As eatlier noted, even if courts
with jurisdiction in Islamic law matters generally or Islamic personal
law matters in particular assume jurisdiction in disputes arising from
the Non-Muslim Endowed Wagqf, appeals from the decisions of such
courts cannot go to the Shari‘ah Court of Appeal.?!

On the other side of the coin, apart from being a major model
now being widely proposed for financing waqf itself and many other
projects* and as an effective financial tool for income and revenue
generations for individual waqf managers and government,? the
fact that corporate cash waqf, as a form and the most formidable
type of cash waqf, would require an incorporated entity for its
effective implementation® also further complicates the issue of how
cash waqf disputes that may arise in Nigeria would be resolved
under the existing laws. By constitutional provisions, matters
relating to operation of the Companies and Allied Matters Act
(CAMA)?® are within the jurisdiction of the Federal High Court*
and the company subjects are listed under the Exclusive Legislative
List.”

Notably also, by the arrangement on the devolution of legislative
powers under the Constitution, the subject of wagf as an Islamic
Personal Law Matter is within the legislative power of the State,”® at
least as a residual legislative matter.”” If there is no clear understanding
on the legal structure for resolution of disputes arising from any
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promising enterprise like cash wagqf; it is difficult for a really good
future to be projected for the scheme.

Again, although by its nature, Islamic law is presumed to regulate
the affairs of any Muslim, including matters of cash Wagqf, with the
current judicial structure in Nigeria, some States of the Federation,
especially in the Southern part of the country, may not have any
appropriate judicial institution to resolve their cash waqf disputes
and consequently Muslims in those parts of the country must be
clear on how to manage this situation without allowing it to
discourage them from implementing the cash wagqf.

Lack of Clear Legal Attraction for Cash Wagf to Investors and Donors

It remains uncertain whether cash waqf can really be legally
implemented within the existing laws in Nigeria, as the foregoing
other identified problems would suggest. With this uncertainty in
the legality of cash waqf in the nation, it would not be safely attractive
to donors and investors and thereby making the scheme to lose its
perceived booming future. Thus, there is the need for a research to
clearly bring out the viability of cash waqf under the existing laws in
Nigeria. To this end, a research that sets out to address this hanging
problem and proffer a decisive clarity on the legal framework for
cash wagf in the nation, identify and recommend the necessary legal
reforms, would be highly worthwhile.

On the same footing, it is noted that various state laws in the
northern part (Northern Nigeria) relating to waqf majorly on
administration of waqf and how to collect and distribute fund raised
through the scheme in the old fashioned way.** Premises and Promises
for cash wagf under those laws have not yet been explored. Without
such clarity, it would remain risky for cash waqf to just be introduced
and implemented in those states.

Lack of Clarity on the Appropriate Cash Waqf Models for
Implementation within the Existing Laws in Nigeria

Aside all other strict legalistic problems identified above with the
implementation of cash waqf generally in any form in the country, it
is also very challenging that even if cash waqf can be implemented,
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its particular models that can be so accommodated still need to be
clarified. It is appreciable that cash wagf applies in different models
and the models that would be suitable in Nigeria must be capable of
implementation within the existing laws. Which models of the cash
waqf can be implemented within the existing laws in Nigeria? This
is a question also begging for answer.

Lack of Clear Legal Framework for Administration of Waqf

There is no clear legal framework for administration of waqf in
Nigeria. No official regulators or institutions are charged with proper
regulation and monitoring of any waqf activity in the country. The
administration of waqf is therefore left absolutely at the private
arrangement of the endowers. Consequently, no official record exists
on the existing waqf in the country. The situation would have a serious
adverse effect on the implementation of cash wagf. This problem
must therefore be addressed in mapping out possibilities for cash
wagqf within the existing laws in the country.

Conceptual Clarifications on Waqf

For proper survey of literature relevant to the study of viability of
cash waqf under the existing laws in Nigeria, three areas of literature
can be reviewed. By way of concept mapping, relevant in this regard
is a review of scholarship on “Waqf in the General Context”; “Issues
in Cash Wagqf” (such as “cash wagqf as the modern waqf approach”
and “waqf law and regulation”); and “Waqf and Cash Wagqf from the
Perspectives of Nigeria”. The review of literature is therefore
approached under each of these scholarship areas.

Connotation of Waqf in the General Context

Wagf can be understood in the general context when literature that
discusses issues like the history of the institution of waqf; meaning
and legal basis for waqf; and juristic differences on waqf is examined.
Through review of these literatures, it would be manifest whether
such literatures cover cash waqf in general and cash waqf as related
to Nigeria in particular. The materials are therefore reviewed under
these subtopics.
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As wagqf is an Islamic subject sanctioned since the eras of the
Prophet and Companions, with antiquated antecedent, so also are
the scholarly discussions on it. Scholarly discussions on waqf can
therefore be found in both classical books on Islamic jurisprudence
(figh), primarily in Arabic, and in modern articles, books and research
reports, which are either in Arabic or English or any other language.®!

While some of the materials elaborated on wagf as a portion in
their books, some specific books particularly authored on the subject
are equally notable.’? Their discussions variously centre on
explanation of the meaning, principles, classifications and
terminologies in waqf. An underlining nature of wagqf is that it is
“spiritually-oriented” and this situates it within a religious matter
like zakat except that “unlike zakat which is obligatory, wagf is
voluntary”.?* This has also been noted by Siraj and Hilary when they
posited that “at its heart the Islamic endowment is connected firmly
with the religious precept of charity”.*> Materials that discuss waqf
in this general context are therefore relevant to be reviewed in bringing
out their contributions and limitations especially in relation to the
subject of cash wagqf.

The meaning of waqf has been differently provided at different
time and space and from variant perspectives. There are therefore
divergences among the Muslim jurists on the definition of wagf, with
different schools proffering diverse views.>® Another area of variations
between the schools is on the basic principles of waqf.’” However,
despite their divergence on the definition and principles of waqf, all
the schools agreed that “the essential components of a valid waqf
include a founder/creator, a declaration, a beneficiary and specific

property”.?®
Legal Basis for Waqf

Explanations have been provided to show that the legal basis for waqf
has been hinged on the primary sources of the Shari’ah, i.e. the Quran
and Sunnah,? supported by practical illustrations from the practices
of the Companions of the Prophet. By a general consensus, it is
believed that even though the word “wagf” is not specifically
mentioned in the Quran or Sunnah, various provisions in both of
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them on charity constitute legal bases for wagf.*°Cizakca, referencing
Quran 2:215, 264, 270, 280; 3:7; 11: 92; and 58: 12, 13; confirms
this position when he noted that, “although wagfis not specifically
mentioned therein, the concept of wealth redistribution is strongly
emphasized in the Holy Quran”.*

Provisions in the Quran** that repeatedly emphasised on the
charity as a worthy and highly rewarding act of worship and devotion
to Allah and by which Muslims are inspired to institute waqgf are
also relied upon as legal evidence for the institution.*> Notably, it
was in the second half of the second century that “the legal structure
of awqaf funds was firmly established”.*

Notwithstanding the clear proofs for legality of waqf as clarified
above, three prominent Muslim jurists,*equally relying on the same
Qur'an and Sunnah, have advanced two main objections to the
legitimacy of waqf. Their objections are as follows:*¢
i) That since waqf essentially aims at confining property in

perpetuity, such act contradicts the provisions of Q5: 103:

Allah has not instituted things like Bahirah (a she-camel whose milk was
spared for the idols and nobody was allowed to milk it) or a Saibah (a
she-camel let loose for free pasture for their false gods, e.g. idols, etc., and
nothing was allowed to be carried on it), or a Wastlah (a she-camel set free
for idols because it has given birth to a she-camel at its first delivery and
Then again gives birth to a she-camel at its second delivery) or a Ham (a
stallion-camel freed from work for their idols, after it had finished a number
of copulations assigned for it, All These animals were liberated In honour
of idols as practised by pagan Arabs In the pre-Islamic period). but those
who disbelieve invent lies against Allah, and Most of them have no
understanding.

ii) That confinement of property which waqf encourages also goes
against the hadith that states that: “There is no confinement
after Surah an-Nisai”.

Responses of other pro-waqf jurists to the above objections by
which they brought out the misconceptions of both the provisions
of the Quran and Hadith above that informed the objections have
been well spelt out by Mohsin. According to her, other jurists believe
that the context in which that verse was revealed “related merely to
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the ancient Arab society’s custom of setting aside certain camels and
sheep and tabooing their slaughter”.” Similarly, she notes further
that, “some Muslim jurists clarified that this hadith refers to the
practice of the people of pre-Islam who used to confine the money
and the wives of a person who had died and that the Prophet (s.a.w)
prohibited such practice”.*8

With the objections to the legitimacy of waqf itself, one should
not be surprised that juristic differences can be identified in some
issues in waqf. Thus, having a look at some literatures where such
juristic differences have been examined is worthwhile, especially in a
bid to see how much of such differences have been discussed in
relation to cash wagqf.

History of the Institution of and Authorship on Wagqf

While there is no divergence on the fact that the history of waqf is
traceable to the time of the Prophet Muhammad (s.a.w), both in the
legal theories and practices, there are different accounts on the very
first property to be so instituted as waqf. Writers like Bello,* Pitchay
et al,’® identify the Qubaa Mosque as the first instituted waqf while
others like Rashid (r.a.),’' Ali (r.a.),’> Hussain (r.a.),>® believe that
the property endowed by Caliph Umar following the instructions
given to him by the Prophet marked the beginning of institution of
wagqf. In a total departure from these two views, Adfer ez a/, relying
on Quran 3 verse 96,>* contends that the first wagf to be ever
instituted is the House of Allah, Ka@abah in Makkah.>

It is clear from the above analysis that an understanding of the
history of the institution of waqf can be better gained if looked from
different point-views. This approach will also be helpful in gaining
an understanding of other issues in waqf such as its meaning and
legal basis. How the institution of waqf developed can also be
appreciated through an insight into when authorship on the subject
began.

As related by Bajy, the history of authorship on waqf (A#rasneef
fi al-waqfi dates back to the 3" Century of Hijrah while the first
author on the subject was Hilaal Bin Yahya Al-Hanafy Al-Basary
and the book to be first so authored by him was named Ahkam Al-
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Wagf>¢ Within the same 3" Century of Hijrah, after the Hilaal’s
authorship, Ahmad Bin ‘Umar al-Khassaf authored his book also
known by the same name of Ahkam Al-Waqf.>’

Again, in the 5* Century of Hijrah, the book called A-Awqaf
was authored by Abu Muhammad ‘Abdullahi Bin Al-Husian An-
Nasihiy and this was followed, in the 10* Century of the Hijrah, by
the book of Ibraheem Bin Musa Al-Tarabalisy Al-Hanafy known as
Al-Isaf fi Abkam Al-Awqaf which he provided commentaries on the
earlier works on waqf as mentioned above.’® All these earlier works
were authored by jurists of the Hanafi School of Law and, expectably,
their reasoning and interpretations were based on the views of that
School.”” Thus, from the Maliki School of Law, the first book
authored specifically on waqf, other than its discussion as a portion
in some other Maliki books, was the book written by As-Sheikh Yahya
Bin Muhammad Al-Hattab Al-Maliky entitled Ahkam-ul-Waqfi®.

In providing a general insight into the early classical Arabic books
in which the principles of waqf were conceived, conceptualised and
espoused, Hussain noted as follows:

A study of the early doctrines relating to wakf throws light on the

development of its theory. The main sources for the early doctrines are the

Mudanwana of Salmon (d. 240) in which he has collected the opinions of
Malik (d. 179), of Ibn Qasim (d. 191) and of other early authorities of
Medina; the Kitab Ahkam-al-Wakf Hilal (d. 125), which contains

authentic information on the doctrines of Abu Hanifa (d. 150), Abu Yusuf
(d. 182) and other early Iraqi authorities: the Kitab-al-Siyar-el-Kabir of
Shaibani (d, 189). The latter deals mainly with the law of war but it also

deals with an important aspect of wakf.

The fourth is Kitab-al-Umm of Shafi’i (d. 204). In the doctrine of Malik
as expounded in the Madawwana, contributions to the holy war, and habs
fi sabil Allah, take an important place and both movable and immovable
property could be dedicated. Shaibani also deals at length with contributions
to the holy war in his Kitab-al-Siyar-el-Kabir.”!

From the foregoing, it is deducible that while the earlier accounts
related by Bajy on the history of authorship on waqf appear to remain
accurate, the earlier book known as Mudawana written by Salman
seems to be the first book where the subject of waqf was espoused
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within the Maliki School of Law. Also, the first book of note in which
waqf was explained within the Shafi’ School was authored by the
founder of the School himself, Imam Shafi‘, and it is known as Kizmb-
al-Umm. It must however be mentioned that no account was gotten
on the history of authorship on the subject within the Hanbali School,
which is the fourth Sunni School of Law.

Juristic Differences in Wagqf Discourse

Areas of juristic differences on the subject of waqf among the Islamic
Schools of Law have also been discussed in much literature. The
juristic differences centre basically on the permissibility of endowing
movable or perishable property like “cash” as waqf; legality of
temporary waqf devoid of the element of perpetuity;** and arguments
also exist on the modes of investing cash wagf without falling into
the trap of 7iba.®> Also, with regard to the structure and judicial
framework of the wagqf, early jurists also exhibited substantial
divergences in their opinions.**

A very useful insight was provided by Al-Jahny into the juristic
differences that also exist on whether the grand children of a waqif
through his daughters would be allowed to benefit from the waqf
endowed by the wagqif for his children or children of his children
and his descendants in that regard.®

General Discourse on Cash Waqf

There are many studies on various issues in Cash Waqf. Specifically,
it is relevant to have a clear picture of the research works projecting
and advancing cash wagf as the focus of the contemporary waqf
scheme. Closely related to this is the need to appreciate discussions
and analyses on cash waqf products and the concerns being expressed
from different quarters on the challenge of enabling legal framework
and legal environment in optimising the potentials of cash waqfand
its models in many countries, especially those with mixed-legal
systems like Nigeria. This segment therefore reviews relevant literature
in that regard in showing clearly the significance of the problem the
researches should set out to address in Nigeria and the contribution
to make to waqf and cash waqf research generally.

Viability of Cash Waqf Models under the Nigerian Law [ 31

Cash Waqf as the Focus of the Contemporary Waqf Scheme

Aside the juristic differences, a major concern of some writers is on
the problem of lack of development and good governance of wagqf.
In this regard, Rashid® identified problems confronting wagqf globally
to include “less than honest conduct of waqf administrators™;®” “lack

of longer term planning of development of waqf properties”;*®

no
systematic survey of awqaf and its consequences”;* and “state
intervention in waqf management”.”°The search for means to develop
idle waqf properties in the modern world has therefore eventually
led the prominence given to cash wagf.

Cash wagqf has been assertively described as “a new financial
product”™! not because it is new as a form of waqf but because it is
now gaining wider recognition and usages in the contemporary
Islamic Finance Institutions and in funding many projects.”? Ismail
and Possumah see waqf as an economic matter which has not been
properly explored as it is “being left out as Policy Tools”.”> While
recognising both Baitul Mal and Islamic Microfinance as the current
transmission tools of waqf, these two co-authors made it clear that
“Cash Waqf can be source of fund for Islamic microfinance from
potential donors who want to donate their money to help the poor
to venture into income generating activities”.”*

As a major measure to properly utilise cash waqf in developing
movable waqf and in advancing the practice of waqf generally, Sabit
Mohammad, has advocated for the establishment of an Islamic Social
(Wagqf) Bank.”’A careful consideration of the role and operational
modalities of such Wagf Bank would leave no further doubts that
cash waqf will be a driving force of the bank. As argued by him,

The immediate benefit of this bank would be to enable waqf institutions

to create wealth and have access to adequate liquid funds for financing the

development of waqf properties, and to finance and participate in major
socioeconomic projects.”®
Issuance of Wagf Certificate to contributor/participant donor as
evidence of his Cash Wagqf as a mark of recognition to boost the
morale of the participants has also been advocated for.”’Practically,
following the application of the principle of transformation of wagf
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(istibdal), otherwise called “principle of migration of waqf assets” by
Abdul Kader,”® cash waqf has been recognised in many countries
leading to “the introduction of concepts such as share waqf, corporate
wagqf and waqf bonds”.”

Looking critically at waqf in history, Cizakca demonstrates the
implications of waqf for modern Islamic economics disclosing
particularly that “as far as the modernisation of the system is
concerned, historical evidence indicates that the real existing potential
lies in the cash waqf”.* With its modern focus on cash waqf, it is
contended that waqf can be used to solve the problems of under-

81 eliminate riba (interest);

supply of conventional microfinance;
82and, create employment.®? Going down memory lane, he was able
to trace the earliest origins of the cash waqf to the eighth century.®*
While he noted a wide gap of knowledge on the happenings to cash
wagqf between the eighth and fifteenth centuries, he was able to
recognise its re-emergence by the fifteenth century as it “had been
approved by the Ottoman courts as early as the 15% century”.®®
Cizakca also argues that combining cash waqf with the Islamic banks
would go a long way to address the challenge of “mismatch of funds”
confronting the banks.%

Through their book,*” Iman and Mohammad have been able to
show that cash waqf constitutes a modern method of financing wagf
properties in such a way that it provides “full financing” as different
from other methods that provide “partial financing”.®® Their
clarifications on the differences between cash waqf and Saham waqf
significantly projects the latter as having real estate as its focus while
the former must be maintained as “a liquid waqf”. As explained by
them, cash waqf is to be perceived as a liquid waqf “because the real
estate will not be the capital of the wagf, rather a commodity intended
for liquidation”.®

With the emphasis on the need for both traditional and
contemporary modes of financing waqf to be combined for effective
development of dormant wagf properties, with clear identification
of the suitable and the unsuitable models, Sadique® has significantly
exposed the significant role for cash waqf in such endeavours. This
is because all the various modes of financing he identified and
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recommended cannot be applied effectively as expected except in
the form where a cash waqf scheme is involved. This cannot be
otherwise since all these modes of financing are usually employed to
raise funds “where the waqf is not in possession of sufficient funds
for its upkeep and maintenance as well as for renovation and
refurbishment”.”!

The Need for Appreciation of Cash Waqf Models

While cash waqf investment can be researched, discussed and analysed
generally without specific focus on a particular cash waqf model,’
implementation of cash waqf cannot be so generally studied and
recommended to any country. There must be clarity on the fitting
models for the relevant country.”® Doing this is necessary because
the legal framework or legal environment in a country may not be
favourable to certain cash wagf models as against others.”* This is a
global reality and the case for Nigeria cannot be different. An insight
into the trends of research on the matter of cash waqf models and
the challenge of legal framework for waqf generally and cash waqf
particularly would therefore aid better appreciation of the essence
any modern research on waqf. The starting point on this is a clear
picture of discussions of cash waqf models in the available literature.

There are many cash waqf models that can be adopted to achieve
the targeted purposes in any society. Khademalhoseinin identified
five common cash waqf models namely; “Waqf Share Model”,
“Corporate Cash Waqf Model”, “Deposit Product Model”, “Waqf
Mutual Fund Model”, and “Wakalah with Waqf Fund Model”.”>
Based on the findings of the studies conducted on the practices in
jurisdictions like Malaysia, Singapore, Kuwait, Pakistan, UAE, etc.,
Mohsin identified nine models.”® While all these models may be
generally adopted for different purposes, certain models are being
recommended for specific purposes. For instance, to finance
education, Ab. Aziz, Johari and Yusof have recommended the “Bank
Wagf Model”.””

Looking at the variations in the different models of cash wagqf
being adopted nowadays across jurisdictions,” Cizakca has noted that
other than the pure cash wagf as understood in the classical sense,
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other models that look like cash waqf which can rather be better
regarded as “quasi cash waqfs or mixed cash-real estate waqfs” now
exist.”

By adopting clear models, any cash waqf established in any
country can be clearly classified and properly managed. Again, the
framework within which a particular cash waqf scheme is created
greatly matters in the choice of the models. Thus, if the corporate
cash waqf model would be adopted, one may consider establishing
the cash waqf within the frameworks of an Islamic bank, mudaraba
companies or direct endowment of incorporated joint stock company
shares.'As waqf generally looks more closely similar to non-profit
enterprises, it becomes necessary to clarify how establishing the
corporate cash waqf model within frameworks like Islamic bank and
other similar profit oriented companies can be allowed under the
existing laws in Nigeria. This has not been addressed in any works
on cash waqf models as this work sets out to accomplish.

Law and Regulation Issues

Both for waqf generally and cash waqf particularly, the challenge of
integration of the wagf schemes into the legal framework of any
country has been a major focus of some research works. This
seemingly global impediment to waqf has prompted Daffterdar to
propose a Model Wagqf Law with possible adaptation to the specific
needs of any country.'”! He noted that for wagf to grow in any society,
“the regulatory environment should be conducive to stimulate the
sector”.'”? His approach was however too general to be specifically
relevant to Nigeria.

After demonstrating the inadequacies in the waqflegal framework
in Malaysia, Tahir Sabit proposes a new comprehensive waqgf law for
the country. By such new law, legal personality is to be accorded to
wagqf while the management activities are vested in the relevant waqf
Corporation.

For Nigeria, the challenge of the appropriate legal framework
for waqf has not been featuring in many research works on wagqf.
This is not because the problem is not there in the country, but rather
because much of the studies have not been approached from the

Viability of Cash Waqf Models under the Nigerian Law [ 35

legal perspectives. Oseni however broke the ice when he explored
possibilities for achieving effective legal regulation of waqf in the
country.'® His line of arguments did not however tailor towards the
desired legal framework for cash waqf models.

In some other works where a particular model of cash waqf has
even been analysed and demonstrated as viable, the feasibility of such
scheme within the particular legal framework of a country always
stands difficult to assert. Thus, after advancing an impressive
argument for the establishment of Waqf Bank, Sabit Haji Mohammad
was merely able to suggest various legal possibilities for the Bank to
operate in various countries. On a general note, he assumes that “a
wagqf bank can be established and then be operated under the current
legal framework, if any, of a given country, provided that it has
standard companies and banking laws for its registration and
licensing”.'** However, on a more closed observation, he goes ahead
to rather further presume that the scheme for such bank is meant to
be designed for could also be achieved as a Cooperative Society,
depending on the permissions under the relevant legal framework.
This also shows the significance of this study.

Scholarship on Waqf and Cash Wagqf in Nigeria

As the proposed research specifically focuses on Nigeria, it is
appropriate for the relevant literature on wagf and cash wagf in the
country to be reviewed in justifying that this research is worthwhile.
This is the focus of this segment of the literature review.

History of Waqf in Nigeria

A number of research works have been authored and published in
relation to Nigeria on the subject of waqf generally'® and on cash
waqf in particular.!®Research findings have revealed that the origin
of the wagf institution in the country dates back to the pre-colonial
era when such institutions like mosques had been well established
and managed.'” A rational justification to accept this account as
correct is the simple fact that Islam also dates back to the pre-colonial
era and wagqf culture could be said to have been received along side

with the Islamic law and practices.'®®
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While the first waqf to be instituted in some other parts of the
world may be particularly identifiable with clearly traceable dates
for their inaugurations,'” the situation in Nigeria may be difficult
to be accounted for with specificity. This may however not make the
claim made by Olasupo to be correct in his belief that “in the whole
of black Africa, South Africa is the only country known to be
practicing Awqaf institution”.'"® Absence of standardised regulatory
framework for waqf in Nigeria cannot in all senses justify ruling out
the practice of Awqaf institutions at any time in the country until
2007 as claimed by Olasupo. It can rather only be agreeable that
there is need for better legal regulation for the administration and
management of waqf in the country.'"!

Yusuff ez al''* have noted that the approach to the development
of waqf in the country was initially basically individualistic, private
and personal until 1990s when revival of Shari’ah gained prominence
with some northern states declaring Islamic law as the official source
of their laws."" This therefore makes Volume 6 of a book edited by
Ostien'"

significant insight into the documentary materials on “Zakat and

to be relevant as a useful material which provides some

Endowments Boards and Committees” in some states in the Northern
Nigeria where scheme of “cash waqf” is being explored, but
implemented as “endowments”, to raise fund to provide basic needs
for the masses.'” However, by its contents and findings, the book,
in all its volumes, merely “collected the historical and contemporary
documents relating to the administration of Islamic law in northern
Nigeria”!'® and gives easy access to some relevant laws on endowment
administration in those northern states. It does not however present
any research study or finding on cash wagf. At best, the material is “a
very rich and useful sourcebook for official documents™''” on zakat

and endowments boards and committees.

Lessons for Nigeria from Other Jurisdictions on Waqf Practices

In search for best practices that could be adapted to bring about
improved legal and regulatory framework for waqf administration
in Nigeria, Mahadi ez 2/ advocated for lessons to be drawn from the
system in Kuwait.!"® However, even though their paper tries to analyse
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the system in Kuwait in some details, it fails to critically demonstrate
why and how similar arrangements could be suitably made in Nigeria.
More significantly, the paper did not make any finding on cash waqf
and this makes it unhelpful in addressing the issues of focus in this
research. A more astonishing lacunae of the paper, which this study
will fill up, is that the waqf administration system in Kuwait which
it tended to recommend for Nigeria is the cash waqf model and no
discussion is made on how such model can be accommodated within
the existing legal regime in Nigeria.

Wagqf Studies in the Nigerian Educational Curriculum

Interestingly, the preference being given to the Maliki School of
Islamic Law in the administration of Islamic justice in Nigeria'"?
may turn out to eventually be a blessing in disguise in finding a
strong Islamic legal basis for implementation of cash waqgf in the
country. The curriculum being used for the study of wagqf in some
institutions do not however properly project this position of the
Maliki on wagqf of moveable property. This may hamper necessary
support for cash waqf as founded in the applicable Islamic law school
in the country.

Consequently, for instance, students of the National Open
University of Nigeria (NOUN)'* are being taught to believe that “it
is not permissible to use perishable items as waqf items: thus money,
dirhams, food, drinks, cannot be use as waqf”.'*! With this line of
education, products of such training may constitute negative voices,
though erroneously unknown to themselves, against advancement
of cash waqf. Therefore, this research would provide the necessary
clarification on the legality of cash waqf under the Shari’ah and the

2

conventional law in Nigeria'?* and thereby correct this wrong

knowledge and prevent its further propagation in any quarters.

Cash Waqf through Cash Contributions

Attempts at implementing waqf through “cash contributions” can
be noted with some Muslim organisations and individuals and the
practice seems to be on increase,'” even though what they do does
not so clearly seem to be “cash waqf” while the scheme is also not so
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termed as “cash waqf”. Again, even though such schemes involve
cash in promoting certain schemes that appear to be waqf,'** the
approach and method of utilising the funds raised would make it
difficult for such schemes to properly qualify as “cash waqf”. Even
where they invest the cash at all, there is also a serious question on
their proper investment in the various products juristically recognised
by the Muslim jurists for cash waqf investment.'® Through this study
therefore, the legal status of waqf schemes involving cash donation
or contribution in practice in the country would be clarified.

A typical account on a waqf through a cash scheme was given by
Olasupo in respect of Awqaf scheme at the Obafemi Awolowo
University Ile-Ife (OAU)'?¢ among its Muslim Community.'” With
its specific focus on the OAU Muslim community, the limitation of
Olasupo’s research however becomes manifest. Again, the paper did
not concern itself with the legality and validity of the sort of “waqf
cash”/”cash waqf” being institutionalised by the Muslim Community.

Therefore, the legal implication of the cash being collected as
waqf by the OAU Muslim community can be easily appraised through
the expected findings in this research. This may drive this study into
arriving at the findings that “whereas every cash waqf involves cash
contributions/donations, every wagf that involves cash contributions/
donations is not cash waqf”.'**Along this thought, a jurisprudential
proposition may arise in further advocating for the possibility of

“waqf cash” as different from “cash waqf”.'?

Case Studies on Specific Waqf Schemes

Some literatures can be noted with specific appraisal studies on some
wagqf case studies or other similar poverty alleviation schemes in
particular communities, organisations or cities in the country. Such
other studies also examine the potentials of wagf or cash waqf to
community development. To start with, in their paper, Adepoju and
Oyesanya, undertakes “a critical analysis of poverty alleviation
strategies of A/-Hayat Relief Foundation in Nigeria”.!** This Relief
Foundation was formed in 1997 as an NGO with objectives that
include activities “to carry out welfare services on members”.'?!

Although the Foundation also has a form of Zakat and Sadaqah
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strategy, it is not yet involved in cash waqf towards realising its
objectives. It is therefore not surprising that the authors recommended
that;

The Zakat and Sadaqah Committee should research into the feasibility of

incorporating Waqf (Endowment) into its objectives and programmes as

Zakat, Sadaqah and Waqf have almost become powerful financial

instrument in the Islamic Financial practice globally.'

Similarly, Nuruddeen specifically studies the use of waqf in raising
funds for community development projects in Kano City."** From
the findings of his study, it became manifest that “Islamic
philanthropic endowments, especially for the provision of socio-
economic facilities, are scarce in Kano metropolis”. After expressing
some worries about the unexpected revelation from his research
finding on the scarcity of wagf for community development in the
City, he concluded that “awareness-creation campaigns and education,
through collaborative endeavours, are essential in promoting the
setting up of Awgaf”.'**

In the same trend, Abdul Yekeen ez a/, looking at the factors of
attraction for the establishment of Waqf in Ilorin Emirate Economy,
they identified and explained rented resources that can be employed;
rational for the establishment of waqf in the emirate; riddles to
establishment of waqf in that city and the remedies to the riddles;
rewards for establishing the waqf and the residuum of the wagf. They
refer to all these factors as the “Six-Rs of establishing a waqf in Ilorin

. » 135
emirate economy .

Waqf from Legal and Human Rights Perspectives

From the human rights perspectives, but still with specific focus on
a particular case study, Abdulraheem ez @/, have advocated for
exploration of zakat and waqf for protection of the right of children
to basic education and health in Northern Nigeria through
institutionalization of the two schemes.'?¢

As a major material that approached its discussions on wagqf in
Nigeria from the legal purview with efforts to proffer some legal

recommendation, Oseni,"’ 138

in his paper'® provides some useful

information on the legal challenges confronting administration and
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management of wagf in the country. However, as informative as the
paper is, the legal issues in the implementation of cash waqf models
were neither raised nor addressed in it.

As far back as 1944, the Nigerian courts have been involved in
the resolution of disputes relating to waqf in one way or the other.
Notably is resolution of disputes on administration of Mosque such
as disputes over appointment of the Imam. In this respect, reference
must be made to the case of Odebode v. Ashaka'® which appears to
be the first notable case on the issue. This case laid down the principle
that, “the election into the post of a Chief Imam depended upon the
vote of a Moslem community taken unanimously or by a majority”.'%

Soon after the rule was thus laid down, the principle was applied
in the case of Asani v. Adeosun, "' where the Supreme Court held
that, since either of the contestants for the post of a Chief Imam had
a majority in his favour, none of them was entitled to act as Chief
Imam in the absence of a unanimous or majority vote in his favour.'*?
This principle has therefore remained the law up till today.'*It must
be noted that these cases were decided by the High Court at the trial
level. The implication of this for cash waqf is that it also has a lot of
judicial issues to grapple with in the area of resolution of disputes
that may arise in the course of transactions involving it.

To appreciate the challenge of judicial crisis which cash wagf
disputes would need to grapple with if it is not timely addressed as
proposed to be done in this research, one would need to realise the
continuing search for the appropriate courts with jurisdiction for
resolution of Islamic banking and finance disputes in the country
undertaken by some researchers.

In his recent dissertation submitted for the degree of Masters in
Law (LLM), Orisankoko did an extensive appraisal study on the
“Courts with Jurisdiction in Islamic Banking and Finance Cases in
Nigeria”.'** Through his study, he has been able to show that even
though some courts may appear to have jurisdiction in Islamic
banking and finance cases, “it appears that these courts may not be
able to effectively do justice to the causes of Islamic banking and
finance”.'® This finding is also true of the cash waqf disputes. Thus,
since his work did not give any consideration to the jurisdictional
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situations on cash waqf disputes, there still exists a very notable lacuna
to fill in that regard and a significant contribution to make to
knowledge on administration of justice in Islamic law cases in Nigeria.

By the extant constitutional provisions,'® waqf in any form or
mode, including cash waqf, is a subject of the Islamic personal law'"’
and as such the Shari’ah Court of Appeal is vested with jurisdiction
to adjudicate on appeals on any case relating to it as a subject matter
of its jurisdiction.'*® Through the constitutional history, recognition
of “wakf” in a constitutional document in the country is traceable
to the provisions of the Constitution of the Northern Nigeria wherein
it is listed as a “question relating to Moslem matters”.'¥ Wagf has
therefore continued to be recognised in the subsequent Nigerian
Constitutions as a subject of Islamic personal law upon which the
Shari‘ah Court of Appeal has jurisdiction.'

Many studies certainly abound on the issue of administration of
Islamic law and justice in Nigeria, a subject that also covers cash
wagqf disputes. However, none of them has examined the issues from
the purview of waqf disputes generally and cash waqf in particular.
Notably, Oba has severally analysed issues of the continuing crisis of
jurisdiction faced by the Shariah Court of Appeal;'*! provided “An
Ideological Discourse and Literature Review on Islamic Law in the
Nigerian Legal System”; 2 critically appraised “Lawyers, Legal
Education and Shari’a Courts in Nigeria”;'>? and as well specifically
examined “The Judicial Machinery for Administration of Islamic
Law in Northern Nigeria with Particular Reference to Kwara and
Sokoto States”.">*

It is needless to note that as intensive as these works are on the
subject of administration of Islamic law and justice, they do not
address any issue of cash waqf. This therefore makes further
study necessary on cash waqf and administration of justice in the
country.

In assessing the extent to which Alternative Dispute Resolution
mechanisms (ADR) can be accommodated in the practice and
procedure of the Shari’ah Court of Appeal in Nigeria, given the
existing legal framework and comparatively studied with what operate
in Malaysia and Singapore, Oseni,’” made “a humble effort to
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introduce major reforms to the modus operandi of the resolution
of dispute in the Shari’ah Courts in the three countries”.””® Even
though the reforms he proposed on the modus operandi of the
Shari‘ah Courts in Nigeria may in a way relate to waqf/cash waqf
disputes as a subject matter of the Islamic personal law, the scope
and findings of his research did not extend to jurisdictional crisis
in the resolution of cash wagqf disputes. This also creates a lacuna
in that area.

A significant notable focus of the majority of the research works
on waqf and cash waqf in relation to Nigeria as reviewed above is
that, the works have been targeted at bringing out how the schemes
can be employed in addressing the challenge of poverty in the country.
They mostly did not concern themselves with the state of the legal
environment for its implementation in the country as this research
undertakes. None of the past research works demonstrated the cash
wagqf model that is viable for implementation under the existing laws.
This is the lacuna to be filled.

From the literature reviewed above, it is clear that there is a big
lacuna on the viability of cash waqf under the existing laws in Nigeria.
Not only has the problem of lack of clarity on this issue not been
identified and addressed in any of the available wagf scholarship,
none of the identified literature discusses anything on the position
of cash waqf under the Nigerian law. It therefore follows that, there
are needs for findings to be made on this issue in contributing to
the field of knowledge on waqf generally both within and outside
Nigeria and particularly to the legal environment for cash waqf in
the country.

CONCLUSION

There are plenty of literatures on creation and administration of cash
wagqf; but they are scarce in the context of Nigeria. However, they
can be beneficial in developing a legal framework within the
constitution of Nigeria, so that along with other poverty alleviation
tools, cash waqf could also play its positive role. In order to develop
a viable legal and institution framework, the literature on cash waqf,
especially of Malaysia and Kuwait can be helpful.

10.
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